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The entire arrangement, including the numbering of the sections, follows the plan 
of the fourth edition of the Banking Law Journal Digest, which contains in its 750 pages 
the digest of more than 10,000 banking decisions which thave been published in The 
Banking Law Journal from the time of its establishment in 1889 down to 1934. 


ACCEPTANCES 


§3. Necessity for acceptance. 


An instrument issued by the defendant 
indemnity company, in payment of a pol- 
icy claim, bore the company’s name at the 
top. It was payable through a designated 
bank and was signed by an agent of the 
defendant company in his individual name. 
The plaintiff bank cashed the draft. On 
presentment to the bank named, payment 
was refused pursuant to the defendant’s 
order. It was held that the instrument 
was a draft and not a check, that the de- 
fendant was the drawee of the draft, and 
that it could not be held liable for the 
reason that it had not accepted the draft. 
Agricultural National Bank v. Great Ameri- 
ean Indemnity Co., Mass., 192 N. E. Rep. 8. 
51 B. L. J. 929. 


§6. Liability of acceptor. 


In an action by a bank against the accep- 
tor of a trade acceptance it is no defense 
that there is no such corporation as the com- 
pany whose name appeared in the acceptance 
as drawer and no such person as the person 
who indorsed as president of the company. 
The Negotiable Instruments Act (§ 62 of the 
Uniform Act) provides that the acceptor of 
an instrument admits the existence of the 
drawer, the genuineness of his signature and 
his capacity and authority to draw and also 
admits the existence of the payee and his 
then capacity to indorse. Atlantic Refining 
Co. v. Schoen, Conn., 170 Atl. Rep. 478. 51 
B. L. J. 415. 


ACCOMMODATION PAPER 


§31. Notice of accommodation character of 
note. 

A corporation has no power to indorse 

commercial paper for the accommodation of 


other parties. A bank which buys a note 
bearing the accommodation indorsement of 
the corporation, with knowledge of the fact, 
will not be permitted to enforce the note 
against the corporation. Atlantic National 
Bank v. Hanflig, 70 Fed. Rep. (2d) 217. 
51 B. L. J. 729. 


A bank which discounts notes, signed in 
the name of a corporation, will not be per- 
mitted to enforce such notes against the 
corporation where it has knowledge that the 
notes were signed for accommodation. In 
such a case, the fact that the proceeds of 
the notes are deposited to the credit of a 
corporation other than the maker corpora- 
tion is evidence that they are accommoda- 
tion notes. National Bank of Shamokin v. 
Waynesboro Knitting Co., Pa. 172 Atl. 
Rep. 131. 51 B. L. J. 718. 


§47. Paper signed for accommodation 


after delivery. 


A person, who indorses a note for accom- 
modation, after the note has been delivered 
to the payee, will not be liable to the payee 
unless it appears that he received a valuable 
consideration for his indorsement. Citizens’ 
Savings Bank v. Turcone, R. I., 173 Atl. 
Rep. 534. 51 B. L. J. 945. 


§50. Note given to deceive bank examiner. 


A person, who has indorsed a note held 
by a bank, will not be permitted to defend, 
when sued by the receiver after the failure 
of the bank, on the ground that he signed 
merely for the purpose of making the finan- 
cial condition of the bank look more favor- 
able to the examiner upon an approaching 
examination, and that it was understood 
that his indorsement was to be erased after 
the examiner had finished the examination 
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and left. Hayes v. Addy & Kaul, Kan., 32 ALTERED PAPER 


Pac. Rep. (2d) 343. 51 B. L. J. 748. 

A eashier of a bank has no authority, in 
taking a deed of trust securing a note held 
by the bank, to agree with those signing 
the deed that it will not be foreclosed, ex- 
plaining that the purpose of the bank in 
taking the deed is to show it to the bank 
examiner. Miles v. Atlanta National Bank, 
Texas, 71 S. W. Rep. (2d) 933. 51B.L. J. 
637. 


§ 53. Effect of extension of time as to 


accommodation maker. 

An accommodation indorser of a note will 
be released from liability where, after the 
dishonor of the note, the holder takes a new 
note without the knowledge or consent of 
the indorser. In re Paskett’s Estate, 273 
N. Y. Supp. 84. 51 B. L. J. 1003. 


AGENTS 


§ 56. Agent’s authority. 


A woman signed a check in blank and 
delivered it to her agent with instructions 
to fill it out for a sum not in excess of 
twelve hundred dollars and deliver it to the 
payee. The agent filled the check out for 
three thousand dollars and delivered it to 
the payee, who was unable to collect it from 
the drawee bank. It was held that the 
payee was entitled to enforce the check 
against the drawer in the absence of notice 
of any limitation on the agent’s authority 
as to the amount which might be written 
into the check. Roberts v. Rider, Ky., 73 
S. W. Rep. (2d) 17. 51 B. L. J. 851. 


§57. Agent’s authority to indorse. 


A power of attorney authorizing the at- 
torney in fact “to sign, seal, execute, deliver 
and acknowledge such deeds, leases... bills, 
bonds, notes, receipts, evidences of debt,” 
does not authorize the attorney in fact to 
indorse a eashier’s check payable to his 
principal. A bank which pays a eashier’s 
check on such an indorsement will be liable 
to the principal for the amount. Kiekhoe- 
fer v. United States National Bank, Cal., 
31 Pac. Rep. (2d) 483. 51 B. L. J. 566. 


A drawee bank is not liable in paying a 
check, indorsed without authority by the 
collection agent of the owner of the check, 
where the check is payable to bearer. It 
must appear, of course, in such a ease that 
the bank has acted in good faith and with- 
out notice that the agent is dealing wrong- 
fully with the check. Phillips Petroleum 
Co. v. First National Bank of Pampa, 
Texas, 64 8S. W. Rep. (2d) 1057. 51 B. L. J. 
151. 


§ 63. Material alterations. 


The defendant indorsed for aeccommoda- 
tion the second and third of a series of four 
notes payable to the plaintiff bank. The 
maker delivered the notes to the bank, 
along with an acceleration agreement pro- 
viding that all of the notes should fall due 
on default as to any one note. This agree- 
ment was unknown to the defendant. It 
was held that the agreement constituted an 
alteration and released the defendant from 
liability. Manufacturers’ Trust Co. v. Stein- 
hardt, N. Y., 191 N. E. Rep. 867. 51 
B. L. J. 956. 


BANKING 


§ 124. Practicing law. 


Under the laws of Missouri, it is illegal 
for a trust company to draft wills or trust 
agreements in which it is named as executor 
or trustee, or to give legal advice in con- 
nection therewith, with or without compen- 
sation for the service performed. If it is 
necessary, in establishing that such activi- 
ties constitute practicing law, to show that 
the company received a valuable considera- 
tion for the services, then the appointment 
of the trust company as fiduciary consti- 
tutes such a consideration. State v. St. 
Louis Union Trust Co., Mo., 74 S. W. Rep. 
(2d) 348. 51 B.L. J. 918. 


§ 125. Power to act as guarantor. 


In selling notes belonging to a bank, the 
benk’s president has authority to guaranty 
the payment of the notes and one, who pur- 
ehases notes in reliance on such guaranty, 
ean enforce the contract of guaranty 
against the bank. Citizens National Bank 
v. Ivey, Texas, 73 S. W. Rep. (2d) 133. 
51 B. L. J. 864. 


BANKRUPTCY 


§ 133. Appointment and powers of receiver 


—superintendent of banks. 

The superintendent of banks of New 
York is authorized to maintain an action 
in the State of Pennsylvania to recover an 
assessment against a resident of Pennsyl- 
vania as a stockholder of a closed New 
York bank. Broderick v. Stephano, Pa., 
171 Atl. Rep. 582. 51 B. L. J. 716. 


A state banking commissioner in charge 
of liquidating the affairs of an insolvent 
bank has authority to exchange a mortzage. 
held by the bank as security, for bonds of 
the Home Owners’ Loan Corporation. 
Colopy v. Dorman, Ky., 63 8. W. Rep. (2d) 
610. 51 B. L. J. 5. 
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Stabilization and readjustment agreement. 

A Wisconsin law, Section 220.07 (16) 
(a), Stat. 1933, provides that, upon the 
dosing of a bank, a stabilization and re- 
adjustment agreement, entered into between 
the bank and eighty per cent. of the de- 
positors and unsecured creditors shall be 
binding upon all the depositors and un- 
secured creditors. Wausau Malt Products 
Co. v. Citizens’ State Bank, Wis., 254 N. W. 
Rep. 379. 51 B. L. J. 732. 


§138. Preferences within four months of 
bankruptcy. 

The payment of notes before maturity by 
the maker corporation, which is insolvent at 
the time, to the payee bank.will not be void 
as a preference under §60b of the Bank- 
ruptey Act where the bank understood that 
the payment was being made because the 
owners of the corporation had decided to 
liquidate its affairs and had no reasonable 
ground for believing’ that the payment 
would result in a preference of the bank 
over other creditors. Childs v. County Trust 
Co., 6 Fed. Supp. 821. 51 B. L. J. 792. 


A loan agreement between a borrower 
and a bank provided that, if the borrower 
assigned any accounts receivable, all of his 
obligations to the bank should become im- 
mediately due and payable. The borrower 
assigned certain accounts and the bank 
exercised its right under the contract to 
accelerate the due dates of the borrower’s 
loans and applied the borrower’s checking 
account in satisfaction of the loans. The 
borrower subsequently went into bankruptcy. 
It was held that this did not constitute a 
preference under section 60 of the Bank- 
ruptey Act (11 U. S. Code § 96), declaring 
unlawful a preferential payment to a ecredi- 
tor within four months of bankruptcy. Ed- 
wards v. Sterling. National Bank & Trust 
Co., 5 Fed. Supp. 925. 51 B. L. J. 557. 


§141, Priorities among creditors. 

Where an express company delivers 
traveler’s checks to a bank under a written 
agreement to the effect that the bank will 
hold the checks and the proceeds thereof, 
when sold, in trust for the express com- 
pany, the company will be entitled to a 
preferred claim against the bank for the 
amount of any such proceeds held by the 
bank at the time of its failure, where the 
amount of cash in the bank equals or ex- 
ceeds the amount of such proceeds con- 
tinuously from the time of their receipt by 
the bank to the time of its failure. Ameri- 
can Express Co. v. Hansen, Wash., 28 Pac. 
Rep. (24) 788. 51 B. L. J. 337. 


Money which a bank collects as agent for 
a creditor becomes a preferred claim upon 
the failure of the bank. The fact that the 


bank, upon collecting the money, issues a 
certificate of deposit for the amount and 
sends it to the creditor, does not alter the 
situation and reduce the creditor’s rights 
from those of a preferred creditor to those 
of a general depositor, where the certificate 
is issued without instructions from, or as- 
sent on the part of, the creditor. Andrew v. 
Helmer & Gortner State Bank, Iowa, 251 
N. W. Rep. 860. 51 B. L. J. 399. 


Upon the failure of a bank acting as 
executor under a will, the funds of the 
estate in the hands of the bank, so far as 
they have augmented the assets of the bank, 
constitute a preferred claim. Barnett v. 
Kumler, Ind., 190 N. E. Rep. 364. 51 B. 
L. J. 692. 


Under General Order in Bankruptcy No. 
46, a bank qualified to act as receiver or 
trustee in bankruptcy may deposit with 
itself funds which it receives in such 
capacity, but only where such deposit is per- 
mitted by a rule adopted by the local bank- 
ruptey court. Banks acting as receivers 
and trustees are presumed to have a knowl- 
edge of the law on this subject. If a bank, 
acting as trustee in bankruptcy, deposits 
funds with itself and it appears that the 
local bankruptcy court has not adopted the 
rule permitting such deposit, such deposit 
will constitute a preferred claim upon the 
closing of the bank. Hillsdale Grocery Co. 
v. Union & Peoples National Bank of Jack- 
son, 6 Fed. Supp. 773. 51 B. L. J. 703. 


A depositor drew a check on his bank and 
delivered it to the bank with instructions to 
purchase certain bonds, it being agreed that 
the check would not be charged against the 
depositor’s account until the bonds had been 
delivered to him. The bonds were never de- 
livered to the depositor although he called 
at the bank for them repeatedly. The bank 
failed some two and a half years after the 
check was given. It was held that the re- 
lationship of bank and depositor continued 
and that the depositor was not entitled to 
a preference over other depositors or credi- 
tors. Marshall v. Bank of Beaufort, N. C., 
174 8. E. Rep. 314. 51 3B. L. J. 688. 


A bank sold traveler’s cheeks for an ex- 
press company on commission, deposited the 
proceeds with the express company’s consent 
in a deferred settlement account, mixed the 
proceeds with its general funds and re- 
mitted by draft to the express company 
semi-monthly. Upon the failure of the bank 
it was held that the express company was 
not a preferred creditor as to the amount 
due to it at the time from the bank. Smith 
v. American Express Co., Fla., 152 So. 
Rep. 171. 51 B. L. J. 419. 
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§ 142. Priorities among creditors — deposi- 


tors. 

Where a bank cashier, acting as an agent 
for the owner of real property, deposits the 
proceeds in an account opened by him in 
the owner’s name, without authority, the 
owner will be entitled to a preference in 
payment upon the failure of the bank. 
French v. Harrison, Mo., 70 S. W. Rep. 
(2d) 141. 51 B. L. J. 606, 


An agreement, under which the receipts 
of certain stores of a chain system are de- 
posited daily in a bank and the bank trans- 
mits the amount deposited daily to the main 
office of the chain store system, creates a 
debt and not a trust. Consequently, such 
funds remaining in the hands of the bank 
at the time of its failure are not a pre- 
ferred claim. Great Atlantic and Pacific 
Tea Co. v. Citizens’ National Bank, 66 Fed. 
Rep. (2d) 883. 51 B. L. J. 68. 


A depositor drew a check for ten thou- 
sand dollars against his deposit and de- 
livered it to the bank with instructions to 
purchase liberty bonds, register them in 
the depositor’s name and hold them for 
safe-keeping. The bank gave the depositor 
a receipt. It had plenty of liberty bonds 
on hand but it did not cause any to be 
registered in the depositor’s name, nor did 
it set aside any particular bonds as belong- 
ing to the depositor. Upon the failure of 
the bank, it was held that the depositor 
was not entitled to a preference. Kershaw 
v. Jenkins, 71 Fed. Rep. (2d) 647. 51 
B. L. J. 878. 


Where a bank refuses to pay a depositor’s 
check for the amount on deposit, upon pre- 
sentment of the check by the depositor, and 
without reason, and the bank subsequently 
fails, the depositor will be entitled to a 
preference in payment and permitted to 
collect the amount of the deposit in full. 
Koehler v. Joplin State Bank, Mo., 68 S. 
W. Rep. (2d) S. W. Rep. 728. 51 B. L. J. 
492. 


Where the drawer of a check deposits it 
in a bank at a time when the officers of 
the bank know, or ought to know, that the 
bank is hopelessly insolvent, and the bank 
fails the following day, the depositor will 
be entitled to a preference in the assets of 
the bank. Mickle v. Ormond Beach Bond, 
Mortgage & Guaranty Co., Fla., 152 So. 
Rep. 852. 51 B. L. J. 439. 


A deposit by an agent of funds belonging 
to his principal in an account subject to 
withdrawal by the agent is not entitled to 
a preference in payment upon the failure of 
the bank even though the agent, at the time 
of making the deposit, informs the bank 


that the money belongs to another party. 
Slater v. North Carolina Bank & Trust Co., 
N. C., 172 S. E. Rep. 355. 51 B. L. J. 417, 


The statutes of Nebraska (§ 8-1, 102, 
Comp. St. 1929) provide that claims of de- 
positors for deposits “not otherwise secured 
shall have priority over all other claims, 
except” ete. Under this statute, it is held 
that where a city deposits funds in a bank 
and takes from the bank a bond securing 
such deposits, the bank paying the premium 
on the bond, the deposit is “otherwise se- 
eured” within the meaning of the statute 
and is not entitled to priority upon the 
failure of the bank. It was further held 
that where a county deposited funds in a 
bank and secured a bond protecting it 
against loss on the deposit, paying the 
premium on the bond itself, the deposit 
was not “otherwise secured” and the county 
was entitled to a priority. State v. State 
Bank of Omaha, Neb., 251 N. W. Rep. 
99, 51 B.L. J. 136. 


§ 143.—Deposits of trust funds. 


A deposit in a bank by a receiver of 
money held by him in his official capacity 
is not a “special deposit,’ in the absence 
of an agreement between the bank and the 
depositor making it a special deposit. Con- 
sequently, the receiver is not entitled to a 
preference in payment over other depositors 
upon the failure of the bank. Bridge v. 
First National Bank-Detroit, 5 Fed. Supp. 
442, 51 B.L. J. 571. 


Funds, coming to the hands of a court 
clerk in his official capacity, and by him 
deposited in a bank, are not entitled to a 
preference in payment over other depositors 
upon the failure of the bank. State v. 
Franklin Exchange Bank, Nebr., 256 N. W. 
Rep. 727. 51 B. L. J. 1025. 


The securities deposited by a trust com- 
pany with the state treasurer pursuant to 
the laws of South Dakota ($50,000) are in- 
tended to secure the trust obligations of 
the trust company only, as distinguished 
from the obligations incurred in its general 
banking business. Upon the closing of the 
trust company the trust obligations must be 
paid first. Erion Packing Company v. 
Strain, S. D. 255 N. W. Rep. 794. 51 B. L. 
J. 971. 


A deposit by a trust company in another 
bank of funds which the trust company 
holds as trustee is not entitled to a prefer- 
ence in payment on the failure of the bank. 
In re United Security Trust Co., Pa., 173 
Atl. Rep. 324. 51 3B. L. J. 858. 


Funds deposited by a receiver in a bank 
are not entitled to a preference in payment 
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upon the failure of the bank. Such funds 
are trust funds in the hands of the receiver 
but, when deposited in the bank, the rela- 
tion between the bank and the receiver is 
that of debtor and creditor. Isaac v. Stock, 
66 Fed. Rep. (2d) 928. 51 B. lL. J. 85. 


A deposit of guardianship funds by a 
guardian does not create a trust relationship 
between the bank and the guardian and, 
upon the failure of the bank, the guardian 
is entitled to claim only as a general credi- 
tor. He is not entitled to payment in full 
as a preferred creditor. There is a trust 
relationship between the guardian and the 
ward, but it does not follow that the rela- 
tionship between the bank and the guardian 
is one of trust. Shaw v. Halbert, Texas, 
68 S. W. Rep. (2d) 392. 51 B. L. J. 347. 


A person holding funds belonging to an 
infant should not deposit them in a bank 
to remain indefinitely. If the funds are 
so deposited and the bank fails, the infant’s 
guardian will be entitled to a preference 
over other depositors in payment. Tucker 
v. Newcomb, 67 Fed. Rep. (2d) 178. 51 
B. L. J. 156. 


§ 145.—Special deposits. 


Funds collected for the purpose of erect- 
ing a hospital and deposited in a bank in 
an account entitled “St. Joseph Hospital 
Building Fund” do not constitute a special 
deposit so as to be entitled to a preference 
over other depositors on the failure of the 
bank. It is only where money is deposited 
in a bank, pursuant to an agreement with 
the bank that the money is to be used for 
a specific purpose, that the deposit becomes 
a special deposit and, as such, entitled to 
a preference. Borgess Hospital v. Union 
Industrial Trust and Savings Bank, Mich., 
251 N. W. Rep. 363. 51 B. L. J. 174. 


A depositor drew his check to his bank’s 
order and delivered it to the bank with 
instructions to buy Liberty Bonds. The 
bank failed four days later without having 
purchased the bonds. It was held that the 
depositor was not entitled to a preferred 
claim against the bank. Dupree v. Harrell, 
ros C., 172 8. E. Rep. 214. 51 B. L. J. 
42. 


Where a depositor gives a check to the 
cashier of a bank with instructions to in- 
vest in bonds and, instead of following in- 
structions, the cashier credits the check to 
the depositor’s account, the depositor will 
be entitled to a preferred claim upon the 
failure of the bank. Kent v. Bolckow State 
Bank, Mo., 70 S. W. Rep. (2d) 129. 51 
B. L. J. 604, 


Money deposited in escrow with a bank 
under an agreement that it should bear 
interest after 60 days, at which time the 
bank might use the money as other moneys 
on general deposit, is not entitled to a 
preference in payment where the bank fails 
after the expiration of the 60 days. J. G. 
Kuenhle Co. v. Fulton, Ohio, 187 N. E. Rep. 
81. 51 B. L. J. 59. 


Where securities, delivered to a bank for 
safe-keeping, are pledged with the bank by 
its president as security for a debt owing 
to the bank from the president’s wife, and 
this is done without the knowledge or con- 
sent of the owner of the securities, the 
owner will be entitled to the return of the 
securities upon the failure of the bank. 
Butler v. Harriman National Bank, 72 Fed. 
Rep. (2d) 279. 51 B. L. J. 996. 


A bank depositor authorized his bank to 
sell certain bonds and apply the proceeds to 
the purchase of a note held by the bank. 
The bank sold the bonds and credited the 
proceeds to the depositor’s general check- 
ing account. The bank, however, in the 
meantime, had pledged the note and so was 
unable to deliver it to the depositor. The 
bank then failed. It was held that, al- 
though the funds were deposited in a gen- 
eral checking account, the deposit was a 
special deposit for the purpose of buying 
the note and that the depositor was en- 
titled to a preference in payment. Spicer 
v. Round Prairie Bank, Mo., 71 S. W. Rep. 


§ 146.—Deposits of public moneys. 


A deposit of township funds in a bank 
after the expiration of the period, for 
which ‘the bank was designated as a legal 
depository of the township, is wrongful and, 
upon the failure of the bank, the township 
will be entitled to a preference as to such 
deposit over other depositors. Board of 
Township Trustees v. Gray, Ohio, 191 N. E. 
Rep. 802. 51 B. L. J. 844. 


Upon the failure of a bank, a State which 
has tax moneys on deposit therein is en- 
titled to a preference in payment. This is 
a prerogative of sovereignty and the State 
can be deprived of that right only by appro- 
priate constitutional or legislative action. 
Gordon v. Dime Bank Title & Trust Co., 
Pa., 172 Atl. Rep. 664. 51 B. L. J. 761. 


A claim against a bank for unpaid per- 
sonal property taxes is entitled to a prefer- 
ence in payment upon the failure of the 
bank. Moneys deposited in a bank, con- 
sisting of undistributed taxes (taxes which 
have not been distributed to the different 
governmental bodies entitled to them) are 
entitled to a preference in payment upon 
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failure of the bank. People v. Bank of 
Rushville, Ill., 189 N. E. Rep. 299. 51 B. 
L. J. 489. 


Funds held by a sheriff in his official 
capacity and deposited in a bank are not 
entitled to a preference in payment over 
other deposits upon the failure of the bank. 
The fact that the sheriff is a trustee of 
the funds so deposited does not constitute 
the bank a trustee. State v. Main, Ohio, 
191 N. E. Rep. 742. 51 B. L. J. 872. 


There is no law in Mississippi which 
makes it unlawful for a person, holding 
the office of county sheriff and tax collec- 
tor, to deposit public funds received by 
him in a bank. Consequently, where a bank 
holding such funds on deposit fails, the 
county is not entitled to a preference over 
other depositors. Webster v. United States 
F. & G. Co., 71 Fed. Rep. (2d) 475. 51 
B. L. J. 958. 


§ 147.—Estate funds. 

Funds of an estate deposited in a bank 
are not entitled to preferential payment 
upon the failure of the bank. MHart v. 
Savary, Fla., 152 So. Rep. 705. 51 B. L. 
J. 404, 


An Idaho bank deposited in its commer- 
cial department funds which it held in its 
trust department as administrator of an 
estate, without giving to the trust depart- 
ment collateral security as required by the 
laws of the state. Upon the failure of the 
bank it was held that the estate was en- 
titled to a preference in payment. Uyeda 
v. Dienfendorf, Idaho, 34 Pac. Rep. (2d) 
65. 51 B. L. J. 807. 


§ 148.—Holder of certificate of deposit. 


A trust company consolidated some two 
hundred small accounts, aggregating about 
$150,000, which it held as executor or in 
some other fiduciary capacity, into a “mort- 
gage pool account,” investing the consoli- 
dated fund in notes and issuing to the 
various small accounts fractional certificates 
of investment, representing the amount in- 
vested on behalf of each account. Upon 
the failure of the bank, it was held that 
the beneficiaries of the accounts were not 
entitled to a preference over other deposi- 
tors. Cocke v. Hood, N. C., 175 S. E. Rep. 
841. 51B. L. J. 1051. 


§ 149.—Holder of check. 

Schultz deposited in the Bank of Otoe a 
check drawn on the same bank by Hillman, 
explaining that the deposit was made for 
the special purpose of paying a check which 
Schutz would issue in payment for cattle. 
The check was credited to Schutz’ account 


and charged against Hillman’s. Schutz 
issued his check in payment for the cattle 
and the bank answered the payee’s tele- 
graphic inquiry as to whether that check 
would be paid in the affirmative. The check 
drawn by Schutz was forwarded to the 
Bank of Otoe for payment but the bank 
failed a few days later without having re- 
mitted. It was held that the bank held 
the deposit as a trust fund and that the 
payee of the check was entitled to a prefer- 
ence in payment over other creditors. State 
v. Bank of Otoe, Neb., 251 N. W. Rep. 111. 
51 B. L. J. 140. ss 


§ 150.—Holder of certified check. 


Under § 13, 92, of the Bank Collection 
Code, a certified check presented to the 
certifying bank after the failure of that 
bank is a preferred claim and entitled to 
payment in full ahead of general claims. 
McQueen v. Randall, Ill., 187 N. E. Rep. 
286. 51B.L. J. 44. ; 


§ 151.—Holder of cashier’s check. 


A deposit of funds, representing the 
amount paid in settlement of a lawsuit in 
favor of a church, it being explained to the 
officers of the bank at the time that the 
money would be withdrawn by the deposi- 
tors in carrying out the terms of the settle- 
ment, is not a special deposit entitled to 
a preference on the failure of the bank. 
Consequently, a cashier’s check issued by 
the bank to the order of the church, which 
check was later refused because of the 
failure of the bank, is not entitled to a 
preference in payment over other creditors 
of the bank. Andrew v. Farmers State 
eo Iowa, 251 N. W. Rep. 508. 51 B. L. 

227, 


The holder of a cashier’s check is not 
entitled to a preference over other creditors 
or depositors of the bank, by ‘which the 
check was issued, upon the failure of the 
bank. His right is merely to come in and 
share in the assets of the bank with others 
holding general claims against the bank. 
Banker of M. W. of A. v. Harrison, Mo., 
62 S. W. Rep. (2d) 486. 51 B. L. J. 34. 


The purchaser of a cashier’s check, which 
remains uncollected because of the failure 
of the issuing bank, is not entitled to a 
preference in payment over other creditors 
of the failed bank. Grosner v. First Na- 
tional Bank-Detroit, 5 Fed. Supp. 468. 51 
B. L. J. 579. 


§ 152.—Holder of draft. 

The Iowa Statute (Acts 43d Gen. Assem. 
e. 30, §11), making “any money paid in 
the usual course of business to any bank 
or trust company for the purchase of a 
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draft for a bona fide transfer of funds” a 
preferred claim upon the failure of the 
bank, does not apply to drafts issued by 
private banks. Galvin v. Citizens’ Bank, 
Iowa, 250 N. W. Rep. 732. 51 3B. L. J. 63. 


The holder of a draft, drawn by one bank 
on another and issued for cash, is not a 
preferred creditor upon the failure of the 
bank drawing the draft. This decision is 
in accord with the weight of authority. In 
some states, however, the holder of such 
a draft is made a preferred creditor by 
statute. Great Atlantic & Pacific Tea Com- 
pany v. Hood, N. C., 171 S. E. Rep. 344. 
51B. L. J. 207. 


Where the holder of a check presents it 
to the drawee bank and the bank, not hav- 
ing sufficient funds to pay the check, gives 
a draft for the amount of the check instead 
of money and the bank fails before the 
draft can be collected, the holder of the 
draft is entitled to a preference in payment 
over other creditors. Thomson v. Bank of 
Gerster, Mo., 74 S. W. Rep. (2d) 74. 51 
B. L. J. 978. 


A bank which takes drafts in payment 
of a clearance transaction will not be a 
preferred creditor upon the failure of the 
bank giving the drafts before such drafts 
are collected. Pecos County State Bank 
v. Lynch, 69 Fed. Rep. (2d) 226. 51 B. 
L. J. 626. 


Under subd. 2 of sec. 13 of the Bank 
Collection Code (Illinois), where a depositor 
draws a check against his deposit, presents 
it for payment but receives, instead of cash, 
a draft on another bank, and is unable to 
collect the draft because of the failure of 
the bank on which the check is drawn, the 
depositor will be entitled to a preference 
in payment over the other depositors and 
creditors of the failed bank. People v. 
Dennhardt, Ill., 188 N. E. Rep. 464. 51 
B. L. J. 308. 


A city, to which a bank issues a draft 
on another bank, in payment of the pro- 
ceeds of bonds, does not become a preferred 
creditor of the issuing bank upon the failure 
of that bank while the draft remains un- 
collected in the city’s hands. People v. 
State Bank of Warren, IIl., 188 N. E. Rep. 
546. 51 B. L. J. 320. 


§ 154.—Cases involving failure of collecting 
bank. 


Where a check, deposited with a deposit 
slip stating that the bank acts only as the 
depositor’s collecting agent, is collected 
after the failure of the bank, the depositor 
is entitled to the entire proceeds of the 


check and is not limited to the rights of 
a general creditor. Fine v. Receiver, Va., 
175 8S. E. Rep. 863. 51 B. L. J. 1017. 


Check deposited under escrow agreement. 


The plaintiff deposited a check under an 
escrow agreement with a bank of which 
the defendant later became the receiver. 
The bank collected the check in the form of 
a cashier’s check and used the latter instru- 
ment in a clearing transaction. Upon the 
failure of the bank it was held that the 
plaintiff was not a preferred creditor. If 
the bank had retained the plaintiff’s check, 
or the ecashier’s check which it received 
for the check, or if the proceeds of the 
deposit could have been traced into the 
hands of the receiver, the plaintiff would 
have been preferred over the other credi- 
tors of the bank. Pottorf v. Key, 67 Fed. 
Rep. (2d) 833, 51 B. L. J. 234. 


§ 157. Dividends. 

One who holds a claim against a closed 
bank, which claim is protected by collateral, 
may sell the collateral, apply the proceeds 
(if less than the amount of the claim) to 
the satisfaction of the claim and then file 
his claim against the bank for the full 
amount. He is entitled to receive dividends 
until the claim is fuly liquidated. First 
Wisconsin National Bank v. Kingston, Wis., 
252 N. W. Rep. 153. 51 B. L. J. 250. 


§ 158. Claims provable. 


Where a holder of certificates of deposit, 
issued by a bank which subsequently fails, 
files proof of claim within proper time and 
the claim is rejected because of a defect 
in the papers, the claimant will be per- 
mitted to amend his claim after the time 
for filing claims has expired where it ap- 
pears that the banking superintendent is 
still in control and that the delay on the 
part of the claimant was due to ignorance. 
In re Lee Hoyn Ton, 268 N. Y. Supp. 381. 
51 B. L, J. 509. 


Upon the failure of a bank occupying its 
premises under a lease the landlord will 
not be permitted to file claim for the rent 
to become due during the remainder of the 
term. Such a claim is too contingent and 
uncertain to be allowed to participate with 
general claims in the distribution of the 
assets of the estate. Varick Springs Cor- 
poration Co. v. Bank of United States, N. 
Y., 190 N. E. Rep. 647. 51 B. L. J. 772. 


§ 160. Deposits withdrawn when bank in- 

solvent. 

A person who withdraws money from his 
checking account in a bank, which bank 
fails the following day, cannot be compelled 
to return the money by the receiver subse- 
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quently appointed for the bank, in the ab- 
sence of a showing that the depositor was 
aware of the bank’s insolvency. The fact 
that he shared the nervousness of the com- 
munity concerning the bank, and withdrew 
his money on that account, is not enough 
to render him liable to the receiver. Rucker 
v. Kokrda, 68 Fed. Rep. (2d) 73. 51 B. 
L. J. 590. 


Right to recover bonds “rented” to bank. 


The owner of bonds, who “hires” them 
to a bank for compensation so that the 
bank may make a profit on the bonds in 
addition to the regular interest paid by 
them, will not be permitted, upon the 
failure of the bank, to recover the bonds 
from the Superintendent of Banks. Cam- 
erer v. California Savings and Commercial 
Bank, Cal., 35 Pac. Rep. (2d) 422. 51 
B. L. J. 919. 


BILLS OF LADING 


§172. Liability of bank surrendering bill 
without collecting attached draft. 


A bank, which receives for collection, a 
draft with a bill of lading attached, under 
instructions to deliver the bill of lading 
only upon payment of the draft, and which 
surrenders the bill without collecting the 
draft, will be liable for any loss sustained 
as a result of its action. Shippee v. Pallotti, 
Andretta & Co., Conn., 168 Atl. Rep. 880, 
51 B. L. J. 160. 


BONDS 


§191. Rights of parties. 


The officers and directors of a bank in 
failing circumstances, who deliver to the 
Commissioner of Banking a bond obligat- 
ing them to make good any impairment of 
the bank’s capital for the protection of the 
depositors and creditors, will not be permit- 
ted to defend on the ground that the bond 
was delivered on a verbal agreement that 
it would be used only in the event of a 
loss being sustained between the time of 
the giving of the bond and a contemplated 
merger with another bank, or the abandon- 
ment of the negotiations for the merger. 
Rhodes v. Walton, Va., 175 S. E. Rep. 865. 
51 B. L. J. 1012. 


Past due municipal bonds. 


A receiver of a closed bank, holding past 
due municipal bonds, is entitled to a writ 
of mandamus directing the city to make up 
its budget for the current fiscal year and 
to provide therein for the payment of the 
bonds. State v. City of St. Petersburg, 
Fla., 156 So. Rep. 21. 51 B. L. J. 937. 


BOOK REVIEWS 
Kemmerer on Money, 92. 


Credit Manual of Commercial Laws, 1934 
Edition, 92. 


BUILDING AND LOAN ASSOCIATIONS 


Decisions involving associations. 


A building and loan association, which 
loans money on a mortgage on real prop- 
erty and places the mortgage on record, 
will be protected against the owner of a 
prior mortgage, which is not recorded until 
after the building and loan association has 
recorded its mortgage, provided that the 
association took its mortgage in good faith 
and without knowledge of the existence of 
the prior mortgage. Strohecker v. Mutual 
Bldg. & Loan Association, Nev., 34 Pace. 
Rep. (2d) 1076. 51 B. L. J. 904. 


The Massachusetts statute (chap. 73, 
Laws of 1934), providing for the insurance 
of shares in co-operative banks, is consti- 
tutional. “Lowell Co-operative Bank v. 
Co-operative Central Bank, Mass. 191 N. E 
Rep. 921. 51 B. L. J. 907. 


The owner of building and loan associa- 
tion stock, who was induced by fraud to 
transfer her stock in exchange for a thrift 
bond, and thereafter to make payments to 
the company issuing the thrift bond, may 
collect from that company the amount which 
she had already paid on the building and 
loan stock and also the amount paid to 
the company issuing the thrift bond. In- 
ternational Guaranty Thrift Syndicate v. 
Roberts, Texas, 73 S. W. Rep. (2d) 582. 
51 B. L. J. 901. 


The president of a building and‘loan asso- 
ciation is not personally responsible for 
permitting funds to be advanced to a bor- 
rower for the erection of a building prior 
to the time when a contract is entered into 
for the erection of the building between 
the contractor and the borrower, where the 
president acts with reasonable care and in 
good faith. Reliance Homestead Associa- 
tion v. Nelson, La., 154 So. Rep. 734. 51 
B. L. J. 810. 


Under the evidence, presented in this case, 
it was held that the plaintiff was a savings 
depositor in the defendant building and 
loan association and not a holder of un- 
redeemed shares. As such depositor, she was 
entitled to be paid in full before anything 
could be paid to stockholders or free share- 
holders of the association. Polish-Ameri- 
ean B. & L. Association v. Dembowezyk, 
Md., 173 Atl. Rep. 254. 51 B. L. J. 812. 
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The plaintiff building and loan associa- 
tion secured from the defendant casualty 
company a policy insuring it against lia- 
bility for loss resulting from any accident 
occurring on premises at 502 Jackson Ave- 
nue. In this action the association claimed 
that it intended that the policy should cover 
a building at 8 Williams Street and asked 
the court to “reform” the policy so as to 
specify the Williams Street building. The 
plaintiff’s contention was that the error 
was due to a mutual mistake. The court 
found, however, that the mistake, if any, 
was on the part of the association and 
that the association was not entitled to 
a reformation of the policy. It is only 
where there is clear and convincing proof, 
establishing a mistake on both sides, that 
the courts will grant relief such as was 
asked by the association in this case. By-Fi 
B. & L. Association v. New York Casualty 
Co., N. J., 173 Atl. Rep. 90. 51 B. L. J. 
816. 


CERTIFICATES OF DEPOSIT 


Presentment of certificate to charge 
indorser, 

The plaintiff was the owner of a certifi- 
eate of deposit issued by a national bank 
which had closed at the time the certificate 
matured. The defendants, who were officers 
or stockholders of the bank, had indorsed 
the certificate before it was delivered to the 
plaintiff. The certificate was not presented 
to the bank at maturity, but prior to ma- 
turity, the plaintiff filed it with the receiver 
as a claim against the bank. It was held 
that presentment for payment was excused 
by the fact that the bank was closed when 
the certificate matured. O’Neal v. Clark, 
Ala., 155 So. Rep. 562. 51 B. L. J. 800. 


§ 210. 


Forms. 

Forms which conform to the requirements 
of the Banking Act of 1933 and Regula- 
tion Q of the Federal Reserve Board, 287. 


CERTIFIED CHECKS 


§229. Certification at instance of drawer. 

Where the drawer of a cheek has it 
certified, prior to delivering it to the payee 
in payment of goods purchased, and the 
check cannot be collected because of the 
bank’s failure, the drawer will be liable on 
the check to the payee. Railway Express 
Agency v. Thomas, 5 Fed. Supp. 345. 51 
B L. J. 502. 


COLLECTIONS 


Validity of Bank Collection Code. 


The Bank Collection Code is not an 
amendment to the Illinois Banking Act and 


is, therefore, not invalid because it was not 
submitted to popular vote as required by 
the Illinois Constitution. The Code has to 
do with the relations between banks and 
their depositors and does not in any way 
deal with the creation of corporations 
having banking powers. McQueen v. Ran- 
dall, Ill., 187 N. E. Rep. 286. 51 B. L. J. 
44, 


Liability for correspondents’ negli- 
gence under statute. 

In South Carolina a bank which receives 
a check, not for collection, but as a cash 
deposit, allowing the depositor to draw 
against the credit, will be liable if, after 
the check has been sent by a correspondent 
to the drawee and the drawee has issued 
exchange in payment, the check remains 
uncollected because of the drawee’s failure. 
This point was decided under Section 2 of 
the Bank Collection Code. Lawton v. Lower 
Main Street Bank, S. C., 170 S. W. Rep. 
469. 51 B. L. J. 28. 


§ 300. 


Failure of bank connected with col- 
lection transaction; rights of parties. 

The plaintiff, holding a check on the de- 
fendant bank located in Greenville, S. C., 
deposited it in the People’s State Bank of 
the same city between two and three o’clock 
on the afternoon of December 31. Because 
of the rush of business, and on the request 
of the People’s Bank, a clearing between 
the two banks was postponed from the 
usual morning hour until after closing 
hours. The plaintiff’s check was delivered 
by the People’s Bank to the defendant bank 
in settlement of the clearing balance against 
the former. The People’s Bank was closed 
for liquidation on January 2. The officers 
of neither bank knew, at the time of the 
clearing, that the People’s Bank was in- 
solvent and would not reopen for business. 
It was held that the plaintiff had no claim 
against the defendant bank on the theory 
that it had knowingly received his check 
from an insolvent bank. League v. South 
Carolina National Bank, S. C., 172 S. E. 
Rep. 121. 51 B. L. J. 327. 


§ 305. 


CONSIDERATION 


§ 319. Instances of sufficient consideration. 


Where a bank holding a note signed by 
a corporation agrees to an extension of 
time on condition that the president of the 
corporation indorse the note, the bank’s act 
in extending time is sufficient considera- 
tion for the president’s indorsement and the 
president will be liable to the bank on such 
indorsement. He will not be permitted to 
content that he thought he was signing in 
a representative capacity only or that he 
lacked business experience, where the facts 
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involved refute any such contention. Citi- 
zen’s State Bank v. Arapahoe Flour Mills, 
Neb., 252 N. W. Rep. 475. 51 B. L. J. 584. 


§325. Illegal consideration. 


A promissory note given in payment for 
shares of stock in a corporation, contrary 
to a constitutional or statutory provision 
to the effect that stock may be issued only 
for money paid, labor done, or property 
actually received, cannot be enforced be- 
tween the original parties. Such a note, 
however, is not absolutely void. A bank, 
which purchases a note of this kind and 
subsequently renews it and takes a chattel 
mortgage as security from the maker, may 
enforce the note and the mortgage against 
the maker. Brownfield State Bank v. Hud- 
son, Texas, 73 S. W. Rep. (2d) 140. 51 
B. L. J. 854. 


CORPORATIONS 
§ 347. Officers executing corporate notes 
held personally liable. 


Persons who place their signatures be- 
neath that of a corporation on a promissory 
note will not be permitted in an action by 
a holder in due course to show that the note 
was intended to be the note of the cor- 
poration only. They will be personally 
liable unless it appears that the holder had 
notice of the facts. Kraushar v. Lloyd, 
273 N. Y. Supp. 231. 51 3B. L. J. 953. 


DEPOSITS 


§ 362. Security for deposits. 


A national bank, located in the state of 
Illinois, has no power, under the laws of 
that state, to pledge its assets to secure a 
deposit of public funds. Where such a 
pledge is made and the bank subsequently 
fails, the receiver will be entitled to re- 
cover possession of the pledged securities. 
City of Marion v. Sneeden, U. S., 54 Sup. 
Ct. Rep. 421. 51 B. L. J. 269, 293. 


A national bank in Pennsylvania may 
pledge its assets to secure a deposit of 
school district funds. Collins v. School Dis- 
trict. 72 Fed. Rep. (2d) 339. 51 B. L. J. 
991. 


A national bank has no authority, under 
the laws of Idaho, to pledge its assets as 
security for a deposit of funds by the 
elerk of a state county court, consisting of 
eash bonds filed with the clerk by private 
litigants. Eckerson v. U. S. Dist. Court, 
7 Fed. Supp. 201. 51 B.L. J. 829. 


Under the U. S. Code, Title 12, Section 
90, a national bank is authorized to give 
the same kind of security for public de- 


posits as may be given by State banks 
located in the same state with the national 
bank. Fidelity & Deposit Co. v. Kokrda, 
66 Fed. Rep. (2d) 641. 51 3B. L. J. 73, 


A depository agreement, given by a bank 
to secure deposits made with the bank by 
a city, subject “at all times to withdrawal 
by warrant, draft, check or order of the 
City Treasurer,” etc., does not cover a check 
drawn on the bank and certified by it, which 
was delivered to the city by a contractor 
in connection with a bid on city work, which 
eheck remained uncollected by reason of the 
failure of the bank. Franklin Trust Com- 
pany v. City of Philadelphia, Pa., 169 Atl, 
Rep. 452. 51 B. L. J. 220. 


A national bank has no power to pledge 
its assets to secure deposits made in the 
bank by the receiver of a State bank ap- 
pointed by a State court. Griffin v. Royall, 
70 Fed. Rep. (2d) 103. 51 B. L. J. 690. 


A county treasurer deposited county 
funds in a bank. To secure the deposit, the 
bank delivered Liberty bonds of the par 
value of twenty-five thousand dollars to 
another bank as trustee under a trust agree- 
ment, securing the county against loss “up 
to the amount of twenty-five thousand dol- 
lars.” The depositary bank failed. At 
the time, the bonds were worth more than 
par and the county had on deposit nearly 
forty thousand dollars. It was held that 
the county was entitled to the security up 
to the value of twenty-five thousand dollars 
and to an unsecured claim for the balance 
of the deposit, and that it could not share 
in the general assets of the bank before 
exhausting its security. Horton v. MeFer- 
son, Colo., 30 Pac. Rep. (2d) 256. 51 B. 
L. J. 512. 


A bond, given by a bank as depository 
of school funds, and approved by the board 
of trustees of the school district on the 
day on which the bank’s affairs are taken 
over by the Federal bank examiner, cannot 
be enforced against the sureties on the 
bond, especially where the members of the 
board of trustees were aware of the fact 
that the bank was in a failing condition. 
Johns v. City National Bank & Trust Co., 
He 68 S. W. Rep. (2d) 595. 51 B. L. 

. 575. 


The Act of June 25, 1930 (12 U.S. Code 
§ 90), authorizes national banks to give 
security for public deposits of the same 
character as State banks in the same State 
are authorized to give. A bond given by a 
national bank securing deposits of State 
funds prior to the date of this Act creates 
a lien in favor of the State as to the de- 
posits made after the date of the Act. Lewis 
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y. Fidelity & Deposit Co. of Maryland, U. 
§., 54 Sup. Ct. Rep. 848. 51 B. L. J. 655. 


A deed of trust on its banking house, 
given by a bank to a city to secure munici- 
pal deposits is void under the statutes of 
South Dakota and the city will not be per- 
mitted to enforce any rights under the deed. 
Such a deed is void as against public policy, 
even though both parties to the transaction 
believe that the deed is legal and enforce- 
able and even though the deed was given 
with the knowledge and approval of the 
superintendent of banks. Ruden v. City of 
Platte, S. D., 252 N. W. Rep. 32. 51 B. 
L. J. 361. 


Where a statute specifies what securities 
or other assets a bank may pledge for the 
purpose of securing public deposits, a 
pledge of assets not mentioned in the 
statute, to secure county deposits, is im- 
proper, and upon the failure of the bank, 
the county will not be permitted to retain 
the pledged assets. Strain v. Potter County, 
8. D. 256 N. W. Rep. 147. 51 B. L. J. 966. 


Under a South Carolina statute (Code, 
§ 7862), providing that a bank “may re- 
ceive on deposit moneys on such terms as 
may be agreed on with depositors,” state 
banks in South Carolina, whether solvent or 
insolvent, may, in absence of fraud, pledge 
their assets for the payment of contem- 
poraneous or future deposits of public or 
private funds. Temple v. McKay, S. C., 
174 8, E. Rep. 23. 51 B. L. J. 738. 


A national bank has no power in any 
state to pledge its assets as security for a 
deposit of private funds. Texas and Pa- 
cific Railway Co. v. Pottorf, U. S. 54 Sup. 
Ct. Rep. 416. 51 B. L. J. 271, 297. 


The plaintiff township designated as de- 
positary a bank which was unable to furnish 
the required depositary’s bond of $100,000. 
The defendant bank offered to furnish such 
a bond and agreed that deposits might be 
made with the depositary bank as the de- 
fendant’s agent, which “will in turn trans- 
mit same to our bank.” The defendant 
gave a bond in the required amount with 
an indemnity company as surety. The 
township thereafter made all deposits in 
the depositary bank on the deposit slips of 
that bank and all withdrawals were made 
on checks of that bank. No part of such 
deposits was forwarded to the defendant 
bank for the credit of the township. Sub- 
sequently both banks failed. It was held 
that the township had no claim against the 
defendant bank or its surety. Township 
of Lake v. American State Bank, Mich., 254 
N. W. Rep. 219. 51 3B. L. J. 613, 614. 


The Ohio emergency legislation, directing 
banks to suspend payment of liabilities, ex- 
cept to the extent of 5 per cent. thereof, 
and the Presidential Proclamation and 
Executive Orders, declaring the bank holi- 
day and suspending all banking transac- 
tions during the continuance of such holi- 
day, are valid and constitutional; during 
the time while such legislation remains in 
effect a surety on a bond, securing city de- 
posits in a bank, cannot be held liable on 
the bond by the city. The city cannot 
maintain an action against the bank while 
such legislation is in force and there can 
be no action against a surety unless there 
is a cause of action against the principal 
(the bank). City of East Cleveland v. 
Fidelity & Deposit Co. of Maryland, 5 Fed. 
Supp. 212. 51 B. L. J. 238. 


§ 377. Deposits when bank insolvent—civil 


liability of officers. 

In order to impose personal liability on 
the directors of a bank on the ground that 
they permitted the bank to receive deposits 
while the bank was insolvent the depositor 
must allege and prove that the directors 
had actual knowledge of the bank’s insol- 
vency. Black v. Estes, Ga., 171. S. E. Rep. 
402. 51 B. L. J. 230, 


Bank directors may be held personally 
liable for receiving deposits at a time when 
the bank is insolvent only when it appears 
that they knew, or should have known, of 
the insolvent condition of the bank. Ellett 
v. Newland, La., 156 S. Rep. 173. 51 B. 
L. J. 826. 


§ 386. Public deposits. 


A bank may permit one who has de- 
posited money in his name as trustee to 
transfer the funds to his personal account. 
If the trustee draws against his personal 
account and uses the money for his in- 
dividual purposes, the bank will not be 
liable unless it had knowledge that the 
trustee was appropriating the funds to his 
own use. Board of County Com’rs v. State 
National Bank, Okla., 36 Pac. Rep. (2d) 
281. 51 8B. L. J. 1040. 


§ 388. Deposits by corporate officials and 


other agents. 

Where a purchasing agent, acting with 
authority, drew checks against an account 
standing in his name as agent in a Mexican 
bank, deposited them in his personal ac- 
count in the defendant bank, and subse- 
quently withdrew the proceeds, it was held 
that the corporation, by which the agent 
was employed, was not entitled to judgment 
against the bank. Under the circumstances, 
the bank was not bound to question the 
agent’s authority to deposit the checks in 
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his personal account. Fresnillo v. Chase 
National Bank, 267 N. Y. Supp. 30. 51 
B. L. J. 61. 


§ 389.—Principal’s checks indorsed and de- 
posited in agent’s account. 


A bank, which permits an agent to de- 
posit in his individual account, a check 
belonging to the principal, will be respon- 
sible for the amount if the agent does not 
account to the principal for the proceeds 
of the check. Singer Sewing Machine Co. 
v. Citizens’ National Bank & Trust Co., 
N. J., 168 Atl. Rep. 32. 51 B. L. J. 41. 


§ 393. Deposits by trustees. 


The plaintiff city delivered to the county 
elerk a voucher for $7,500, representing the 
amount due in certain condemnation pro- 
ceedings conducted by the city. The clerk 
deposited the voucher in a bank, indorsing 
it “for account of P. A. Astoria,” the owner 
of the condemned property and_ subse- 
quently, it is alleged, withdrew and mis- 
appropriated the money. The city sued the 
banking commissioner, who, in the mean- 
time, had taken over the bank, on the theory 
that the bank was under a duty to see to 
it that the fund was paid to the person 
for whom it was intended. It was held 
that, in the absence of notice of irregu- 
larity, the bank could not question the 
elerk’s right to withdraw the funds and was 
entitled to assume that the money would be 
applied to its proper use. It was accord- 
ingly held that there was no responsibility 
upon the bank. City of San Antonio v. 
Burke, Texas, 65 S. W. Rep. (2d) 408. 51 
B. L. J. 214. 


A drawee bank, which pays checks drawn 
by a school district treasurer and signed in 
his individual name, without having the 
designation “Treas.” appended to his signa- 
ture, as shown on the signature card 
eard on file in the bank, will be liable 
to the surety on the treasurer’s bond for 
the amount of any such checks used by the 
treasurer for his own purposes. Watson 
v. Midland National Bank & Trust Co., 
Minn., 251 N. W. Rep. 906. 51 B. L. J. 
324, 


§ 395. Deposits by guardian. 


A bank, in which guardianship funds are 
deposited and which permits the guardian 
to use the funds for his individual pur- 
poses, will be liable for the amount so used. 
State. v. Bank of Granville, Tenn., 68 S. 
W. Rep. (2d) 969. 51 B. L. J. 821. 


Where the cashier of a bank, acting as 
guardian of an estate, draws checks against 
an account in the bank in his name as 
guardian for his own purposes, the bank 


will not be liable for the money thus taken 
from the estate if it appears that the bank 
had no notice of the fact that the guardian 
was wrongfully using the estate funds and 
derived no benefit from the transaction. 
Central Surety & Insurance Corporation vy, 
Medomak National Bank, 5 Fed. Supp. 252, 
51 B. L. J. 279. 


§ 401. Deposits in two names. 


A deposit of funds in a savings account 
by a man in the names of himself and his 
wife does not belong to the wife, under the 
laws of Wisconsin, on the death of the hus- 
band, where it appears that the husband 
retained the pass-book during his lifetime 
and took no action indicating an intention 
on his part to create a gift. Marshall & 
Iisley Bank v. Voigt, Wis., 252 N. W. Rep. 
355. 51 B. L. J. 585. 


Where a woman deposits money in a sav- 
ings account, payable to herself or her 
nephew or the survivor upon the death of 
either, the nephew will be entitled to the 
deposit upon the death of the depositor 
under section 249 of the New York Bank- 
ing Law, in the absence of fraud or undue 
influence. In re Holmes’ Estate, 273 N. Y. 
Supp. 267. 51 B. L. J. 1002. 


The mere making of a savings deposit 
by a man in the names of himself “or” his 
wife, without further action on the part of 
the depositor, such as the delivery of the 
pass book, does not creat a gift in favor 
of the wife, entitling her to the deposit on 
the death of the depositor. Nannie v. Pol- 
lard, N. C., 171 S. E. Rep. 341. 51 B. L. 
J. 438. 


Where money has been deposited in a 
savings account in two names, payable to 
either or the survivor, and, upon the death 
of one, a court has decided that the sur- 
vivor is entitled to the deposit, the estate 
of the deceased depositor cannot recover 
from the bank on the theory that a portion 
of the money was placed in the joint ac- 
eount by the bank without the authority 
of the deceased depositor. Bones v. Ridge- 
wood Savings Bank, Supreme Court of New 
York. 51 L. J. 832. 


§ 429. Deposits in trust. 

Where a woman deposits money in a 
savings bank in her name “in trust for” her 
brother and delivers the pass book to the 
bank, no valid trust in favor of the brother 
is created and he will not be entitled to 
the deposit on her death as against her 
administrator. In order to make herself a 


trustee of the deposit she must do every- 
thing that can be done to end her absolute 
Mulloy v. 


dominion over the deposit. 
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Charlestown Five Cents Savings Bank, 
Mass. 188 N. E. Rep. 608. 51 B. L. J. 
317. 


A deposit in a savings bank made by a 
person in trust for a relative will not con- 
stitute a valid trust or gift in favor of the 
relative upon the death of the depositor, 
where it appeared that the depositor re- 
tained control of the pass book and that 
at the time of the deposit, he already had 
on deposit in his own name as much as was 
permitted by law. It was also held that 
the fact that the depositor stated to the 
relative that there was money in the bank 
for her was not, by itself, sufficient to 
establish a trust in her favor. Robertson 
y. Parker, Mass., 191 N. E. Rep. 645. 51 
B. L. J. 941, 


§430.—Valid gift or trust through medium 
of trust deposit. 


A woman opened a savings account in 
her name “in trust for” her daughter, telling 
her daughter about the deposit a few 
months later. Subsequently she took the 
daughter to the bank with her several times 
upon the occasion of making new deposits 
in the account and told the daughter that 
the deposit would be hers after the de- 
positor’s death. It was held that a valid 
trust in favor of the daughter had been 
created and that, upon the depositor’s death, 
the daughter was entitled to the deposit as 
against the executor of the depositor’s will. 
Buteau v. Lavalle, Mass., 187 N. E. Rep. 
628. 51 B. L. J. 282. 


A woman deposited money in a bank in 
trust for her son, telling him that she had 
put the money in the bank for him. Upon 
her death, it was held that it constituted a 
valid trust and that the son was entitled to 
the money. Slepkow v. McSoley, R. I., 172 
Atl. Rep. 328. 51 B. L. J. 722. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


§451. Appointment of bank or trust com- 
pany. 

When a trust company, organized under 
the laws of Florida, consolidates with a 
national bank pursuant to 12 U. S. Code, 
§34a the consolidated national bank, thus 
formed, succeeds to the right of the trust 
company to act as executor of a will. 
Neither the approval of the probate court 
nor the consent of persons interested in the 
estate is necessary. The statute referred 
to (12 U. S. Code, § 34a), is constitutional. 
Adams v. Atlantic National Bank, Fla., 
155 So. Rep. 648. 51 B. L. J. 838. 


§ 454. Co-executors. 

Where a will names two co-executors and 
one of them is disqualified to perform a 
centain function on behalf of the estate, 
the other will be regarded as a surviving 
executor and will be permitted to act. 
Acorn Wood Realty v. Old Colony Trust 
Co., Fla., 151 So. Rep. 533. 51 8B. L. J. 
211, 


§ 459. Compensation. 


Where a trust agreement provides that 
the bank named as trustee may resign upon 
giving the required notice and the bank 
does resign during the continuation of the 
trust, the bank will be entitled to a proper 
proportion of the compensation provided 
for in the deed of trust upon the “termina- 
tion of each trust.” Haas v. Hudson 
County National Bank, N. J., 170 Atl. Rep. 
611, 51 B. L. J. 551. 


§ 460.—Double Compensation. 


A will named a trust company as execu- 
tor and trustee and directed that a fund of 
two hundred thousand dollars be set apart 
as a trust and that the income be paid to 
the testator’s daughter. It was held that 
the executor-trustee was not entitled to full 
commissions both as executor and as 
trustee. In re Core’s Will, 271 N. Y. Supp. 
429. 51 B. L. J. 752, 


§ 461. Powers and duties. 


Under the Real Property Law of New 
York, a trustee under a will may lease 
property belonging to the estate for a term 
of not more than five years without apply- 
ing to the court for authority. The trustee 
may also modify the terms vf such a lease 
into which he has entered. In order to 
execute a lease for more than five years, 
the trustee must first secure the authoriza- 
tion of the court and like authorization is 
required to enable the trustee to modify 
such a lease. City Bank Farmers Trust Co. 
v. Smith, N. Y., 189 N. E. Rep. 222. 51 
B. L. J. 526. 


A substituted executor named in a will 
in the “place and stead” of the original 
executor (the testatrix’ husband) in the 
ease of the latter’s death, resignation, or 
other incapacity, will succeed to the dis- 
eretionary powers as to investments granted 
to the original executor in the will, pro- 
vided the powers granted to the original 
executor have nothing to do with family 
relationship and the exercise of such pow- 
ers by the substituted executor does no 
violence to the language used in the will. 
In re Balfe’s Will, 274 N. Y. Supp. 284. 
51 B. L. J. 1007. 


| 


xiv 


§ 462. Collection of assets of estate. 

While a bank, acting as administrator of 
an estate, must act with diligence in the 
matter of collecting assets belonging to the 
estate, the bank will not be charged with 
negligence in failing to collect a note where 
the course pursued by the bank was one 
which might have been adopted under the 
circumstances by persons of ordinary pru- 
dence. Citizens National Bank v. Brewer, 
Ky., 69 S. W. Rep. (2d) 745. 51 B. L. 
J. 554, 
§ 469. Investments—duty to invest and 
care required. 

A will authorized a trust company named 
as trustee under the will, with the concur- 
rence of the life beneficiary, to sell real 
estate and reinvest in other real estate or se- 
curities, to invest the proceeds of the sale of 
personalty in real estate, and to convert 
securities and reinvest in other securities 
or real estate. It was held that these pro- 
visions did not show a clear intent on the 
part of the testatrix to authorize.the trustee 
to invest in securities other than those 
specified by statute as “legals.” Equitable 
Trust Co. v. Snader, Del., 174 Atl. Rep. 
132. 51B.L. J. 963. 


§ 470.—Retaining decedent’s investments. 
A bank, acting as trustee under a will, 
is not responsible for a loss caused by its 
failure to dispose of corporate stock where 
it appears that the bank has acted within 
the scope of its powers and in good faith, 
although possibly guilty of an error of 
judgment. Harris v. Guarantee Trust Co., 
N. J., 172 Atl. Rep. 209. 51 B. L. J. 649. 


The administrators of an estate, holding 
certificates of deposit as part of the assets 
of the estate, will not be personally liable 
for a loss resulting from the failure of the 
banks issuing the certificates about four 
months after the appointment of the ad- 
ministrators, even though some of the next 
of kin, becoming apprehensive as to the 
general banking situation, requested the ad- 
ministrators to collect the certificates. 
Stroud v. Stroud, N. C., 175 S. E. Rep. 
131. 51 3B. L. J. 975. 


While it is the duty of an executor, in 
the absence of specific directions in the will 
appointing him, to dispose promptly of non- 
legal securities belonging to the estate, and 
while executors have in many cases been 
held individually responsible for losses in- 
curred through the shrinkage in value of 
securities retained by them, an executor will 
be absolved from liability for such a loss 
where the securities are retained at the 
request of parties interested in the estate 
and the act of the executor is an error of 
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judgment as distinguished from negligence, 
In re Junkersfeld’s Estate, 269 N. Y. Supp, 
514, 51B.L. J. 469. 


A trust company, acting as trustee under 
a will, was held liable in retaining public 
utility stocks beyond the time when pm. 
dence dictated that they should be sold, 
notwithstanding the fact that the will pro- 
vided that stocks belonging to the estate 
should be sold only with the consent of the 
trust company’s co-trustee, a brother of the 
decedent and he refused to consent. In re 
Westfield Trust Co., N. J., 172 Atl. Rep. 
212. 51 8B. L. J. 383, 651. 


A bank was not negligent in failing to 
sell, on or before October 21, 1929, cor- 
porate stocks belonging to an estate, of 
which it was appointed administrator about 
seven months previously, on March 4, 1929, 
Peoples National Bank & Trust Company 
v. Bichler, N. J., 172 Atl. Rep. 207. 51 
B. L. J. 646. 


§ 473.—Real estate mortgages. 


A trust company, acting as trustee under 
a will, will not be surcharged with the loss 
involved by investing estate funds in mort- 
gage participation certificates, as authorized 
by statute, where there was no negligence 
on the part of the trustee at the time of 
making the investment, but where instead 
of the loss was due to changed economic 
conditions which could not, with the exercise 
of proper caution, be foreseen. In re Mul- 
ford’s Estate, 268 N. Y. Supp. 318. 51 
B. L. J. 335. 


§ 477.—Mingling trust funds. 

A clause in a deed of trust to the effect 
that the trust company, named in the deed 
as trustee, would not be answerable for any 
act, default, or misconduct or accountable 
except for bad faith, does not protect the 
trustee from liability where it deposits the 
trust funds in a bank account along with 
other funds held by it as trustee and the 
bank subsequently fails, especially in view 
of the New Jersey statute, 4 Comp. Stat. 
1910, p. 5658, §7, which prohibits the 
mingling of trust funds. First National 
Bank v. New Jersey Central Power & Light 
Company, N. J., 170 Atl. Rep. 209. 51 
B. L. J. 460. 


Where funds are entrusted to a corpora- 
tion for investment and the company per- 
mits them to remain uninvested and de- 
posits them in the company’s general check- 
ing account and thereafter fails, the man- 
aging officers of the company will be per- 
sonally liable for the loss sustained by the 
owner of the funds. The fact that they 
also had personal funds on deposit in the 


= 

Dunea 
At 

trust 
stand 

In re 

51 B. 
Thi 
pany, 

allow 
ming’ 
1 be us 
liable 
failw 

Rep. 
§ 480 

A 
by h 
actin 
he k 
will | 
taine 
note: 
Banl 
J. 6 
Al 
posit 
to 

not 
taine 

the 
Rep 
ant 
| bow 
bili 
den 

age 
bon 
sect 

the 
con 
cha 
Del 
ah 
age 
thr 

As 

he 
bai 
Toy 
16 
tru 
the 


same account is no justification or excuse. 
Duncan v. Williamson, Tenn., 74 S. W. Rep. 
(2d) 215. 51 B. L. J. 985. 


A trustee who commingles funds of the 
trust with his own funds will be liable for 
any loss sustained by the trust, notwith- 
standing his good faith in the transaction. 
In re Hinkel, Cal., 24 Pac. Rep. (2d) 778. 
51B. L. J. 1. 


The officers and directors of a trust com- 
pany, acting as executor of a will, who 
allow the moneys of the estate to be 
mingled with those of the company and to 
be used by the company, will be personally 
liable to the estate upon the company’s 
failure. Winn v. Harby, S. C., 172 S. E. 
Rep. 185. 51 B.L. J. 272. 


§ 480.—Liability for loss. 

A bank president, who sells notes owned 
by his bank to an estate, of which he is 
acting as trustee under a will, which notes 
he knows to be valueless and uncollectible, 
will be liable to the estate for any loss sus- 
tained by it through the purchase of the 
notes. First Trust Company v. Exchange 
— 254 N. W. Rep. 569. 51 B. L. 
J. 641. 


An administrator of an estate, who de- 
posits estate funds in a bank which appears 
to be solvent and in good standing, does 
not become personally liable for a loss sus- 
tained by the estate through the failure of 
the bank. Hart v. Savary, Fla., 152 So. 
Rep. 705. 51 B. L. J. 404. 


While a trustee is not liable as a guar- 
antor of investments made by him, he is 
bound, under the penalty of personal lia- 
bility, to exercise reasonable care and pru- 
dence and will be held liable for a shrink- 
age in investments made by him in the 
bonds of a realty company, secured by a 
second mortgage on an office building, and 
the unsecured bonds of a utility holding 
company and a corporation operating a 
chain of restaurants. In re Cook’s Estate, 
Del., 171 Atl. Rep. 730. 51 B. L. J. 667. 


An administrator, who deposits funds in 
a bank, of which he is the cashier and man- 
ager, will be responsible for the amount lost 
through the subsequent failure of the bank. 
As the chief executive officer of the bank 
he was charged with a knowledge of the 
bank’s condition. In re Enfield’s Estate, 
ig 251 N. W. Rep. 637. 51 B. L. J. 


A will, naming a bank as trustee of a 
trust fund, directed the trustee to invest 
the funds in safe securities of its own 
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choosing “by and with the approval of the 
probate court of Montgomery County, 
Ohio.” The trustee, without first obtain- 
ing the approval of the court, invested the 
fund in Liberty Loan bonds, bonds of the 
First Texas Joint Stock Land Bank of 
Houston, and Federal Land Bank bonds. 
The approval of the court was however, 
later obtained. The investments were legal 
investments for fiduciaries under the laws 
of the State of Ohio. It was held that the 
trustee was not liable for a shrinkage in 
the value of the securities. In re Tischer’s 
Trusteeship, Ohio, 188 N. E. Rep. 876. 51 
B. L. J. 549. 


Where a bank, acting as trustee of an 
irrevocable trust, retains certain stock as 
part of the trust fund, contrary to its 
verbal agreement with the beneficiary of the 
trust, and disposes of the stock at a loss, 
it will not be protected by clauses in the 
trust agreement absolving it from liability, 
which clauses were not called to the bene- 
ficiary’s attention. Jothann v. Irving Trust 
Company, New York Supreme Court. 51 
B. L. J. 277, 342. 


A bank president, acting as executor of 
a will, who transfers estate funds from the 
bank in which they were deposited at the 
time of the decedent’s death to a bank of 
which the executor is president, director 
and a large stockholder, will be liable 
to the beneficiaries under the will for loss 
sustained through the failure of his bank. 
Rorick’s Estate, Iowa, 253 N. W. Rep. 916. 
51 B. L. J. 545. 


A bank acting as trustee, which invests 
trust funds in a retail commercial business 
and bank stock, will be liable for the losses 
sustained as a result of such investments 
even though the trust agreement authorized 
the trustee to invest “in investments as 
trustee in its discretion shall deem proper, 
without confining trustee to what are known 
as legal investments for trustees.” Such 
a provision does not give the trust an arbi- 
trary, or unlimited, or absolute discretion, 
but a reasonable one. United States Na- 
tional Bank & Trust Co. v. Sullivan, 69 Fed. 
Rep. (2d) 412. 51 B.L. J. 618. 


§ 483. Sale of trust property. 


Where the executor or administrator of 
an estate sells an asset belonging to the 
estate at an inadequate price, persons in- 
terested in the estate will be entitled to 
have the sale set aside. In making such 
a sale it is the duty of the executor or 
administrator to exercise the same degree 
of judgment and prudence that an indi- 
vidual would exercise in disposing of his 
own property. Park & Tilford Import Cor- 
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poration v. Nash, Md., 171 Atl. Rep. 339. 
51 B. L. J. 366. 


Punishment for contempt. 


Under the New York statutes an adminis- 
trator may be punished by commitment for 
contempt of court in neglecting to obey the 
court’s decree for the payment of money 
to a referee. This does not violate the 
policy of the law against imprisonment for 
debt. In re Wax’s Estate, 268 N. Y. Supp. 
355. 51 B. L. J. 329. 


FEDERAL LEGISLATION 


Federal legislation affecting banks, 51 
B. L. J. 17, 111, 257, 349, 441, 533. 


FORGED PAPER 


§ 499. Liability of bank to depositor where 
bank pays check bearing forged 
signature. 

A bank which pays checks, drawn upon it 
against a guardian’s account and bearing 
forgeries of the guardian’s signature, is 
liable to the guardianship estate for the 
amount so paid out. Lincoln National Bank 
v. Morgan, Ohio, 187 N. E. Rep. 648. 51 
B. L. J. 48. 


§ 501. Drawee may not recover money paid 
on check bearing forged signature. 

A bank is presumed by law to know the 
signatures of its depositors. Consequently, 
where it pays a check on which the signa- 
ture of the depositor is forged it will not 
be permitted to recover the money if the 
person to whom the money was paid pre- 
sented the check and received the money in 
good faith. Railway Express Agency v. 
Bank of Philadelphia, Miss., 150 So. Rep. 
525. 51 B.L. J. 191. 


§ 505. Drawee allowed to recover money 
paid on check bearing forged signa- 
ture. 

While, as a general rule, a drawee bank 
may not recover the money which it has 
paid on a check bearing a forgery of the 
drawee’s signature, the drawee bank will 
be permitted to recover where it appears 
that the person collecting the check has 
been guilty of negligence, as where he took 
the check from a stranger without proper 
inquiry as to the stranger’s identity. Citi- 
zens Bank of Fayette v. Blach & Sons, Ala., 
153 So. Rep. 404. 41 B. L. J. 756. 


§ 508. Liability of drawee bank to drawer 
where check paid on forged indorse- 
ment. 

While a drawee bank will be responsible 
to its depositor in paying checks drawn by 
the depositor bearing forged indorsements, 


the bank will not be liable if the depositor 
fails to discover the fraud for more than 
four years and the statute of limitations, in 
the meantime, has run so as to prevent the 
bank from recovering against prior in- 
dorsers. In this case, the fraud was dis- 
covered through an audit of the depositor’s 
books and it clearly appeared that an audit 
at any time would have disclosed the fraud. 
Goodyear Tire & Rubber Co. v. First Na- 
tional Bank, Colo., 32 Pac. Rep. (2d) 268, 
51 B. L. J. 725. 


§ 512. Drawee bank may recover money 
paid on forged indorsement. 


A drawee bank may recover the money 
paid to a collecting bank on checks bearing 
forged payee’s indorsements. In such a 
ease, the drawee bank is liable to its de- 
positor for the amount of the checks. The 
drawee need not, however, reimburse the 
depositor before bringing action against the 
bank. Guaranty Bond State Bank y. 
Fraternal Bank & Trust Co., Texas, 68 
S. W. Rep. (2d) 305. 51 3B. L. J. 384. 


—Forged indorsement in 
Europe. 


Under the rule generally enforced in con- 
tinental Europe, a drawee cannot recover 
money which has been paid on a check bear- 
ing a forged indorsement from a _ person 
who collected the check in good faith. 
United States v. Guaranty Trust Co., U. S. 
Circuit Court of Appeals. 51 B. L. J. 369. 


continental 


§525. Depositor’s duty to give notice 
upon discovering forged indorse- 
ment. 


Where the drawer of a check learns that 
it has been paid by the drawee bank on a 
forgery of the payee’s indorsement, or 
where he learns of facts which should lead 
him to believe that the check has been so 
paid, it is his duty to notify the bank 
promptly of such payment. His failure to 
do this will prevent him from holding the 
hank liable for the amount of the check. 
Almar Building & Loan ‘Association v. 
Broad Street Trust Co., Pa., 169 Atl. Rep. 
262. 51 8B. L. J. 148. 


§526. Drawee bank paying check on 
forged indorsement held liable to 
true owner. 


A drawee bank, which pays a check bear- 
ing a forged or unauthorized indorsement, 
will be liable to the payee of the check 
for its amount. State v. First National 
Bank of Albuquerque, N. M., 30 Pac. Rep. 
(2d) 728. 51B.L. J. 562. 


§ 528.—Collecting bank held liable. 


A drawee bank, which cashes a check on 
a forgery of the payee’s indorsement, will 
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not be liable to the payee of the check, 
because, under the Negotiable Instruments 
Law, a check does not operate as an as- 
signment in favor of the payee. But, if a 
bank cashes a check drawn on some other 
bank and the indorsement of the payee is 
a forgery, the cashing bank will be liable 
to the payee of the check. This rule is 
based on the theory that the purchase of 
a check on a forged indorsement confers no 
title and, in contemplation of law, does not 
bring about a transfer of the check. When 
the cashing bank collects the check from 
the drawee bank it acquires no title to the 
proceeds but holds them for the owner of 
the check. Fidelity & Deposit Company of 
Maryland v. Fort Worth National Bank, 
Texas, 65 S. W. Rep. (2d) 276. 51 B.L. J. 
201. 


A bank which collects checks bearing 
forgeries of the payee’s indorsement, will 
be held liable for the amount to the drawer 
of the checks. United States v. Kings 
County Trust Co., 8 Fed. ‘Supp. 72. 51 
B. L. J. 1038. 


§534, Check payable to fictitious payee. 


An employee of the defendant company 
obtained checks signed by the company by 
falsely representing that they were to be 
given in payment for goods purchased from 
the corporation named as payee. The payee 
corporation was in fact non-existent. The 
plaintiff cashed some of these checks on 
unauthorized indorsements. It was held that 
the plaintiff could not enforce the checks 
against the defendant. Jacoby v. Kline 
Bros., 272 N. Y. Supp. 871. 51 B. L. J. 
883. 


§537. Check delivered to impersonator— 
rights of collecting bank. 

A person, who draws a check and delivers 
it to an impostor, in the belief that he is 
dealing with another person, will be liable 
on the check as against the drawee bank 
or a holder for value. The theory is that 
the drawer of the check intends that the 
person to whom he delivers it, although he 
believes that person to be some one else, 
shall indorse and collect it and he is in 
no position to complain when that very 
thing happens. Commercial Bank & Trust 
Company v. Southern Industrial Banking 
Corporation, Tenn., 66 S. W. Rep. (2d) 209. 
51 B. J. 888. 


GIFTS 


§545. Delivery is essential to the validity 
of a gift. 

A statement by a person during his life- 

time to the effect that he is indebted to 

his granddaughter in the sum of five thou- 


sand dollars, because he had intended to 
make her mother a wedding present of that 
amount but had not done so, is not, in 
itself, sufficient to constitute a gift, which 
ean be enforced against the estate. In or- 
der to constitute a gift, there must be a 
delivery of the subject of the gift by the 
donor to the donee. Perry v. First National 
Bank, Mo., 68 S. W. Rep. (2d) 927. 51 
B, 770: 


§550. Gifts of securities. 


The mere transfer of a stock certificate 
from the name of the holder to the name 
of another person on the books of the cor- 
poration will not constitute a valid gift in 
favor of the other person unless the new 
stock certificate is delivered to such person. 
Hudgens v. Tillman, Ala., 151 So. Rep. 863. 
51 B. L. J. 528. 


§551. Gifts of bank deposits. 


The owner of certificates of deposit in- 
dorsed them and sent them to the bank 
by which they had been issued with a letter 
stating that he wished the proceeds to go 
to a certain party whom he had named in 
a check which he had drawn. After the 
owner’s death, it was held that this trans- 
action did not constitute a trust in favor 
of the person named in the check. Bair 
v. Snyder County State Bank, Pa., 171 Atl. 
Rep. 274. 51 B. L. J. 373. 


GUARANTY 


§ 560. Release of guarantor. 


A writing guaranteeing payment of a 
note provided that the guaranty should be 
a continuing guaranty, cover renewals and 
remain in force until revoked in writing. 
The guarantor revoked the guaranty in 
writing. Thereafter, the bank to which the 
guaranty had been given, renewed the note. 
It was held that this renewal released the 
guarantor from all liability. Corn Ex- 
change Bank Trust Co. v. Gifford, 237 N. Y. 
Supp. 19. 51 B. L. J. 954. 


GUARDIANS 


§ 564. Liabilities. 


A guardian, who deposits guardianship 
funds, subject to his withdrawal on de- 
mand, in a bank of solvent reputation, the 
guardian having no reason to believe that 
the bank is insolvent, will not be personally 
liable for any loss which is subsequently 
sustained as a result of the failure of the 
bank. Gross v. Butler, Ga., 173 S. E. Rep. 
866. 51 B. L. J. 680. 


A guardian who invests guardianship 
funds in certificates of deposit without ob- 
taining a written order of the probate court 
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authorizing such investment, will be liable 
for the amount lost through the failure of 
the bank, under Comp. Laws, N. D., § 8912. 
Neither a verbal direction by the court to 
make the investment nor the court’s ap- 
proval of the guardian’s annual accounts, 
indicating such investment, is sufficient to 
protect the guardian. In such a case the 
guardian will not, however, be liable for 
interest. Kilby v. Burnham, N. D., 256 
N. W. Rep. 522. 51 B. L. J. 1045. 


A guardian, who permits guardianship 
funds to remain on deposit in a bank after 
hearing that the bank is in a failing con- 
dition and is likely to close, will be held 
personally liable for the loss thereby occa- 
sioned. In re Adams’ Guardianship, Miss., 
152 So. Rep. 836. 51 B. L. J. 412. 


A guardian will not be responsible for 
guardianship funds lost through the failure 
of a private banking firm, with which the 
funds were deposited, in the absence of bad 
faith or negligence. In re Maynes’ Estate, 
266 N. Y. Supp. 501. 51 B. L. J. 84. 


A guardian has no authority to waive any 
right of his ward. Slepkow v. McSoley, 
R. I., 172 Atl. Rep. 328. 51 B. L. J. 722. 


HOLDERS IN DUE COURSE 


§ 571. Receiving paper belonging to prin- 
cipal in payment of agent’s debt. 

Where an officer of a corporation uses 
the corporation’s money to pay a personal 
debt, but the creditor receives the money 
without knowledge of the officer’s wrong- 
ful act, the creditor cannot be made to 
return the money to the corporation. Ane- 
less Corporation v. Woodward, N. Y., 186 
N. E. Rep. 800. 51 B. L. J. 14. 


One who receives a check signed in the 
name of a corporation, by an officer of the 
corporation, in payment of the officer’s per- 
sonal obligation, is put upon notice by the 
form of the check that the officer is using 
the funds of the corporation wrongfully and 
will be compelled to make good to the cor- 
poration. Charles A. Hill & Company v. 
Belmont Heights Baptist Church, Tenn., 69 
S. W. Rep. (2d) 612. 51 B. L. J. 741. 


§ 577. Holder must take in good faith. 
The plaintiff sued the defendant bank, 
alleging that bonds belonging to him had 
been stolen and subsequently pledged with 
the defendant bank as security for a loan. 
It was decided that the plaintiff could not 
hold the defendant bank liable for the value 
of the bonds without showing that the bank 
had received the bonds with knowledge that 
they were stolen, or had otherwise acted in 


bad faith. There being no proof of this 
character, a judgment in favor of the 
plaintiff was reversed on appeal. Wiese vy. 
Corn Exchange Bank Trust Co., 269 N. Y, 
Supp. 740. 51 B. L. J. 478. 


§588. Rights of holder in due course. 

The fact that the maker and payee of 
a note agree verbally that the note is pay- 
able in merchandise from the maker’s store 
will not affect the right of a bank which 
took the note from the payee as a holder 
in due course, to enforce the note, where 
it appears that the bank had no notice of 
the collateral areement. Jones v. First Na- 
tional Bank, Miss., 155 So. Rep. 173. ° 51 
B. L. J. 707, 708. 


A bank which purchases from a corpora- 
tion, for value in good faith and before 
maturity, a note which the maker gave to 
the corporation to pay for shares of the 
corporation’s stock, will be allowed to en- 
force it against the maker even though the 
corporation had not complied with the Blue 
Sky Law. Tallahatchie Home Bank v. Ald- 
ride, Miss., 153 So. Rep. 818. 51 8B. L, J. 
683. 


INDORSEMENTS 


§ 624. Entire instrument must be indorsed. 


The cashier of a bank, who was also the 
treasurer of a town, pledged, as security for 
deposits of State funds, negotiable bonds 
which had been issued by the town and 
subsequently reacquired by the town as a 
sinking fund investment. After the failure 
of the bank, the town brought action 
against the State to recover the bonds. It 
was held that, since the State was a bona 
fide holder of the bonds, the town was not 
entitled to recover. Weems v. Town of 
Covington, Okla., 30 Pac. Rep. (2d) 462. 
51 B. L. J. 624. 


§ 640. Warranties of qualified indorsers or 
those who transfer without indorse- 
ment. 

One who transfers a note “without re- 
course” warrants that the “instrument is 
genuine and in all respects what it pur- 
ports to be.” (§65 of the Uniform Nego- 
tiable Instruments Law.) If one of the 
signatures on the note is forged, the in- 
dorser is liable to a person who paid value 
for the note in good faith. Federal Fidel- 
ity Co. v. Royal Mortgage & Finance Co., 
Ky., 68 S. W. Rep. (2d) 25. 51 B. L. J. 
504. 


INSURANCE 


§ 649. Liability on policies in general. 
A surety bond protecting the deposit of 
a corporation in a bank, but making an 
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exception of any “indebtedness not subject 
at all times to immediate withdrawal,’ does 
not cover a savings deposit (the depositor 
also having a checking account at the time 
of securing the bond) where the bank has 
a by- -law, enacted pursuant to statute, re- 
quiring 60 days’ notice of withdrawal of 
savings deposits. United States Guarantee 
Company v. Walsh Construction Company, 
67 Fed. Rep. (2d) 679. 51 B. L. J. 224. 


§658. Fidelity bonds in general. 


A banker’s blanket bond, protecting a 
bank against “direct loss . . . from any 
dishonest act of its employees,” covers a 
loss resulting from the act of the bank’s 
president in securing loans from the bank 
through straw men of insufficient credit to 
make their paper bankable for the purpose 
of speculating in securities. Maryland 
Casualty Co. v. American Trust Co., 71 Fed. 
Rep. (2d) 137. 51 B. L. J. 859 


§ 665.—Cashier. 

Statements by the officers of a bank con- 
cerning the honesty of the bank’s cashier, 
which statements are false and are relied 
upon by an indemnity company in continu- 
ing the eashier’s fidelity bond, will not pre- 
vent the bank from recovering on the bond, 
where the application for the issuance of 
the bond was made by the cashier and not 
by the bank. In such a ease the state- 
ments by the bank’s officers are without 
the scope of their authority and employ- 
ment. The indemnity company cannot rely 
on the statements because the bond is given 
to indemnify the bank, not the officers. 
American Indemnity Company v. Shaw, 
Texas, 64 S. W. Rep. (2d) 367. 51 B. L. J. 
119. 


Time of Giving Notice of Claim. 


The time within which to give notice of 
a loss covered by an officer’s fidelity bond 
is not to begin to run until the bank has 
notice of the loss. Slidell Savings & Home- 
stead Association v. Fidelity & Deposit 
Co. of Maryland, Supreme Court of La., 152 
So. Rep. 121. 51 B. L. J. 431. 


INTEREST 


§673. Construction and validity of interest 
clause. 

The rate of interest on a trust of accu- 
mulation certificate issued by a bank can- 
not be reduced by the bank without the 
consent of the certificate holder. Gerard v. 
Bank of New York and Trust Co., 270 N. Y. 
Supp. 835. 51 B. L. J. 594. 


§ 678. Interest on deposits. 


If a statute provides that deposits of 
publie moneys must bear interest at a rate 


to be agreed upon between the parties, the 
deposit must bear some rate of interest or 
the bank may not retain the deposit. Grants 
Pass & Josephine Bank v. City of Grants 
Pass, Ore., 28 Pac. Rep. (2d) 879. 51 
B. L. J. 464. 


LIBEL AND SLANDER 


§ 699. Libel and slander. 

It is not libelous for a -:newspaper, in 
publishing an article, to refer to a banker 
as the “former president of the closed 


- banks,” where such statement is not false. 


Chapman v. Gannett, Me., 171 Atl. Rep. 397. 
51 B. L. J. 495. 


LIEN AND SET-OFF 


§ 700. Lien and set-off in general. 


Where an officer of a bank sends his 
personal note to a correspondent bank with 
a request that the proceeds be placed to the 
credit of his bank, the correspondent bank 
may apply a deposit thereafter standing to 
the credit of the other bank to the satis- 
faction of the officer’s note, provided that 
the discounting of the officer’s note was a 
bank transaction and not a personal trans- 
action on the part of the officer. In this 
case it was held the discounting was done 
on behalf of the bank and not of its officer 
and that, therefore, the correspondent bank 
had the right to apply the deposit to the 
satisfaction of the note. First National 
Bank v. Southwest National Bank, Kans., 
29 Pac. Rep. (2d) 1071. 51 B. L. J. 423. 


§ 706. Deposit by trustee. 


While the affairs of a corporation were 
being managed by a ereditors’ committee, 
funds belonging to the corporation were 
deposited in a bank, the bank having full 
knowledge of the facts. Upon the failure 
of the corporation, it was held that the 
bank could not be permitted to apply the 
deposit to the satisfaction of a note of the 
corporation held by the bank. Twentieth 
Street Bank v. Gilmore, 71 Fed. Rep. (2d) 
594, 51 B. L. J. 888. 


§ 721. Special deposits. 

Where money is deposited in a bank for 
the purpose of paying certain claims against 
the depositor the bank will not be allowed 
to apply the deposit subsequently to the 
satisfaction of a debt owing to it by the 
depositor. Such a deposit is a special de- 
posit, that is, a deposit made for a special 
purpose and creates the relationship of 
trustee or bailee on the part of the bank. 
The bank is bound to carry out the terms 
of the agreement. It is only where the 
deposit is a general one such as the usual 
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ehecking account that the bank has the right 
to set off the deposit against a debt owing 
to it from the depositor. City National 
Bank v. Brink, Ind., 187 N. E. Rep. 689. 
51 B. L. J. 235. 


§ 741. Depositor’s right of set-off. 


Where robbery and fidelity insurance poli- 
cies are canceled at the request of the re- 
ceiver of a closed bank two days after the 
appointment of the receiver, the insurance 
company cannot set off the amount of un- 
earned premiums which it owes to the bank 


against its deposit in the bank. It must. 


pay the unearned premiums in full to the 
receiver and collect what dividends, if any, 
it is entitled to on its deposit. The reason 
is that a depositor’s right of set-off is 
limited to an indebtedness existing at the 
time of the bank’s insolvency and does not 
extend to a debt which accrues after the 
receivership. Bassett v. City Bank & Trust 
Co., Conn., 170 Atl. Rep. 482. 51 B. L. J. 
428. 


In an action by the receiver of a closed 
bank against the maker of a note held by the 
bank, the maker cannot set off against his 
liability on the note any part of a deposit 
in the bank standing in his name as ad- 
ministrator; this is so even though the 
estate is indebted to the administrator. 
Luikart v. Jamieson, Neb., 256 N. W. Rep. 
507. 51 B. L. J. 1059. 


Depositors in a national bank may, upon 
the failure of the bank, set off their de- 
posits against their liability on a joint 
note signed by them and held by the bank. 
Bromley Shepard Co. v. Roelker, 8 Fed. 
Supp. 214. 51 B. L. J. 1061. 


A person, who is indebted to a closed 
bank on a promissory note, cannot set off 
against his liability on the note deposits 
in the bank in his name as administrator, 
executor or county clerk. The receiver is 
entitled to collect in full on the note and 
pay to the depositor, in his representative 
eapacity, such dividends as may be declared 
on the deposits. Dickens v. Howard, 67 
Fed. Rep. (2d) 263. 51 B. L. J. 144. 


Upon the failure of a bank, a corpora- 
tion which has a deposit in the bank may 
set the deposit off against notes held by the 
bank, signed by the corporation’s president 
individually, where the proceeds of the note 
were used to buy stock for the corporation 
and this fact was known, at the time of 
the transaction, to the bank. Gordon v. 
Anthracite Trust Co., Pa., 172 Atl. Rep. 
114, 51 B.L. J. 711. 


§ 742. Partnership deposit. 


A member of a partnership, who ig in- 
debted to a closed bank on a note signed 
by him individually, cannot have the part- 
nership deposit in the bank applied to the 
reduction or satisfaction of his note, even 
though his partner consents. In order that 
a set-off may be allowed against an in- 
solvent bank the claims must be mutual; 
they must be owing in the same right. Wol- 
cott v. Pierre, Ind., 188 N. E. Rep. 596. 
51 B. L. J. 276. 


§ 744. Unmatured note where bank in- 
solvent. 


Upon the failure of a bank, a city, which 
has a deposit in the bank, may set off the 
deposit against its liability on bonds owned 
by the bank though the bonds have not 
matured at the time of the failure. Borough 
of Neptune City v. Seacoast Trust Co., N.J., 
173 Atl. Rep. 604. 51 B. L; J. 796. 


LOAN AND DISCOUNT 


§ 750. Liabilities of parties. 

The New Jersey statute, section 18 of the 
Trust Companies Act, providing that no 
trust company shall make any loan on se- 
curity of its own shares, does not render 
void a note secured by such shares, so as 
to prevent the trust company from holding 
the maker liable. Steneck Trust Co. v. 
Minervini, N. J., 172 Atl. Rep. 71. 51 
B. L. J. 671. 


§ 751. Excessive loans. 


The Federal statute (12 U. S. Code §$§ 84, 
93) prohibiting any national bank from 
loaning to any person or corporation more 
than ten per cent. of its capital and sur- 
plus, creates a civil remedy only. Directors 
who make a loan in violation of this statute 
eannot, therefore, be indicted along with 
the borrower under the Federal Conspiracy 
statute (18 U. S. Code § 88) imposing a 
penalty upon two or more persons who con- 
spire “to commit any offense against the 
United States.” United States v. Brown, 
6 Fed. Supp. 331. 51 B. L. J. 662. 


MORATORIUM 


§ 786. Effect of moratorium. 

Checks were deposited in a bank in 
Maryland on February 24, 1933. The Gov- 
ernor of Maryland proclaimed a bank holi- 
day extending from February 25 to March 
4. The checks were collected and the pro- 
ceeds received on February 25 and 27. At 
the termination of the bank holiday, the 
bank commissioner refused to permit the 
bank to resume business upon a normal 
basis and refused to permit the unrestricted 
withdrawal of funds on deposit. In this 
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proceeding by the depositor to compel the 
bank commissioner to permit the unre- 
stricted withdrawal of the proceeds of the 
checks, it was held that such proceeds were 
not “new deposits” subject to unrestricted 
withdrawal under the provisions of the 
Maryland Emergency Bank Act of March 
4, 1933. Ghinger v. Western Maryland Ry. 
Co., Md., 170 Atl. Rep. 586. 51 B. L. J. 


386. 


The Minnesota statute granting a two 
years’ extension of time on mortgages does 
not violate the provisions of the Federal 
Constitution prohibiting states from pass- 
ing any law “impairing the obligation of 
contracts.” U. S. Supreme Court. 51 
Jd. Ti. 


MORTGAGES 


§788. Acknowledgment and execution. 

An acknowledgment on a chattel mort- 
gage without a notary’s official seal is void 
under the laws of Minnesota. A chattel 
mortgage so acknowledged and placed on 
record does not constitute notice to credi- 
tors or subsequent purchasers or lienors. 
Where a bank takes and records a mort- 
gage acknowledged in this defective man- 
ner, one who later takes a properly exe- 
cuted mortgage on the same property will 
have rights in the property superior to 
those of the bank although the bank’s mort- 
gage was placed on record first. Hartkopf 
v. First State Bank, Minn., 256 N. W. Rep. 
162, 51 B. L. J. 1005, 1019. 


§809. Sale of mortgaged property. 


The plaintiff bank held a chattel mort- 
gage on certain cattle and other farm prop- 
erty. The liquidating agent of the bank 
acquiesced in the sale of some of the cattle 
by the mortgagor to the defendants and 
accepted part of the proceeds to apply on 
the mortgage debt. The defendants had no 
knowledge of the plaintiff’s mortgage. It 
was held that this constituted an authoriza- 
tion of the sale by the bank and that the 
bank had thereby waived any rights which 
it might otherwise have had against the 
defendants. First & Farmers’ State Bank 
v. Crosby, Minn., 256 N. W. Rep. 315. 51 
B. L. J. 1055. 


NATIONAL BANKS 


§824. State control of national banks. 


The offense of embezzling the funds of 
a national bank or a State bank member of 
the Federal reserve system, by an officer or 
employee of the bank, cannot be prosecuted 
in the State courts. An offense of this kind 
is subject to the exclusive jurisdiction of 
the Federal courts. Martin v. State, Texas, 
61S. W. Rep. (2d) 999. 51 B. L. J. 197. 


§ 829. Power of national bank to purchase 
securities. 

A national bank has no authority to pur- 
chase shares of stock in a corporation either 
for speculation or investment. Any such 
contract is beyond the powers of a national 
bank and cannot be enforced. Under 12 
U. S. Code, Section 24, the power of na- 
tional banks dealing in securities is ex- 
pressly limited “to buying and selling with- 
out recourse marketable obligations evi- 
dencing indebtedness of any person, copart- 
nership, association, or corporation, in the 
form of bonds, notes and/or debentures, 
commonly known as investment securities, 
under such further definition of the term 
‘investment securities’ as may by regulation 
be prescribed by the Comptroller of the 
Currency. ...” Cassatt v. First National 
Bank, N. J., 168 Atl. Rep. 585. 51 B. L. J. 
366. 


It is not within the powers of a national 
bank to sell securities at par, at a time 
when the market price of such securities is 
below par, and agree to repurchase them 
at par on demand. Such a contract is pro- 
hibited by §2 of the McFadden Act, Feb. 
25, 1927 (12 U. S. Code, § 24, Subd. 7), 
declaring, with reference to national banks, 
that “the business of buying and selling 
investment securities shall hereafter be 
limited to buying and selling without re- 
eourse marketable obligations evidencing 
indebtedness,” ete. Coon v. Smith, 4 Fed. 
Supp. 960. 51 B. L. J. 93. 


§ 846. Attachment against national bank. 


The Federal statute (12 U. S. Code § 91) 
which provides that “no attachment, injunc- 
tion or execution shall be issued against 
such association (national bank) or its 
property before final judgment in any suit” 
in any state court, ete., includes garnish- 
ment proceedings. The word “attachment” 
as used in the statute includes garnishment 
since garnishment is a species of attach- 
ment. Posselius v. First National Bank- 
Detroit, Mich., 251 N. W. Rep. 429. 51 
B. L. J. 209. 


National bankers examining board. 


Outline of bill introduced in Congress 
requiring officers and directors of national 
banks to submit to examination and secure 
licenses, to engage in the banking business, 
51 B. L. J. 926. 


NATIONAL HOUSING ACT 


Outline of Act. 
An outline of the National Housing Act, 


approved June 27, 1934, in Question and 
Answer form. 51 B. L. 3. 628. 
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NEGLIGENCE 


§851. Liability for negligence. 

Certified public accountants examined the 
records of a corporation and certified that 
the balance sheet set forth the financial 
condition of the corporation and its subsid- 
iaries. The certificate recited that it was 
based on an examination of the corpora- 
tion’s records and information submitted 
from abroad with respect to the corpora- 
tion’s foreign subsidiaries. It was held that 
this statement clearly indicated that the 
accountants had not examined the records 
of the foreign subsidiaries and the account- 
ants were, therefore, not responsible for mis- 
statements in the balance sheet to a person 
who had purehased securities of the cor- 
poration in reliance on the accountants’ cer- 
tificate. Beardsley v. Ernst, Ohio, 191 N. 
E. Rep. 808. 51 B. L. J. 848. 


NEGOTIABILITY 


§ 857. Stipulations in general not affecting 
negotiability. 

A statement on the face of a promissory 
note that it is “subject to and a part of” 
a conditional sales contract printed on the 
back of the note, does not render the note 
non-negotiable where the contract on the 
back of the note is unexecuted and the 
blank spaces in it unfilled. Jones v. First 
National Bank, Miss., 155 So. Rep. 173. 
51 B. L. J. 707. 


A draft is not made non-negotiable by a 
clause that it is given in full satisfaction 
of a claim under an automobile fire policy 
and in consideration of the cancellation and 
surrender of the policy where payment of 
the draft is not made conditional upon the 
surrender and return of the policy. Okla- 
homa State Bank v. Hanover Fire Insur- 
ance Co., 36 Pac. Rep. (2d) 43. 51 B. L. 
J. 1009. 


A draft, otherwise negotiable, payable to 
the order of two persons not partners, is 
not rendered non-negotiable by a clause re- 
quiring “all parties in interest” to indorse. 
Oklahoma State Bank v. Hanover Fire In- 
surance Co., 36 Pac. Rep. (2d) 43. 51 
B. L: J. 1009. 


Recital that note is negotiable. 


A note with unfilled blanks for the name 
of the payee, the rate of interest and the 
time when interest is to begin is non-nego- 
tiable and a statement in the body of the 
note that “this note is negotiable” does 
not make it so. One who takes such a note 
from the original holder with blanks un- 
filled is put upon notice and is not a holder 
in due course. He cannot enforce it against 


the maker if the latter has a defense good 
as against the original holder. Moore y, 
Vaughn, Miss., 150 So. Rep. 372. 51 B, 
L. J. 122. 


NOTARIES 


§919. Contract between bank and notary 
to divide fees. 


It is unlawful for a notary, in the em- 
ploy of a bank, to agree in advance that 
the bank may retain all or a part of fees 
earned by him in protesting paper for the 
bank. A notary is a public officer and an 
agreement by a public officer “to accept 
something different for his pay or fee than 
that allowed by law is void as against public 
policy.” But, where there is no agreement 
in advance, a notary may aceept a sum less 
than the amount of fees earned in full 
satisfaction of all indebtedness, at least 
where it appears that the bank furnishes 
the notary with the office space and equip- 
ment with which to do his work. Boster 
v. First National Bank, 5 Fed. Supp. 15. 
51 B. L. J. 185. 


NOTICE OF DISHONOR 


§928. Persons entitled to notice. 


Persons who sign the following form on 
the back of a certificate of deposit, “we 
hereby guarantee payment of this certificate 
at maturity,” are liable as guarantors and 
not as indorsers. If the certificate is not 
paid at maturity, they will be liable even 
though the certificate was not presented for 
payment and no notice of dishonor was 
given. O’Neal v. Peaden, Ala., 151 So. Rep. 
877. 51 B. L. J. 518. 


Neglect by the holder of a negotiable 
note to give notice of dishonor to an in- 
dorser of the note or to his executor, in 
ease of the indorser’s death prior to the 
maturity of the note, discharges the in- 
dorser from liability. Williams v. Fow- 
ler Automobile Co., N. C., 176 S. E. Rep. 
567. 51 B. L. J. 1031. 


§967. Time for giving notice. 


A notice of dishonor mailed to the in- 
dorser of a note two days after the ma- 
turity and dishonor of the note is too late 
to charge the indorser with liability. Under 
the Negotiable Instruments Act (§ 104 of 
the Uniform Act), where the parties reside 
in different places, the notice, if sent by 
mail, must be deposited in the post office 
in time to go by mail the day following the 
day of dishonor. West Virginia Coal Co. v. 
Gano, Pa., 170 Atl. Rep. 416. 51 B. L. J. 
481, 


§979. Waiver of notice. 


The indorsement of another or new note, 
in renewal of, and for the purpose of taking 
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up, an existing instrument constitutes a 
waiver of notice of dishonor, and one who 
has so executed such new or renewal note 
as an indorser cannot successfully set up 
the lack of notice as a defense to an action 
on his contract of indorsement. Genesee 
County Savings Bank v. Rosenthal, Mich., 
951 N. W. Rep. 334. 51 3B. L. J. 168. 


§983.—Waiver after maturity. 


The giving of notice of dishonor may be 
waived after the time for giving notice 
has passed. A promise on the part of 
the indorser to pay the instrument will con- 
stitute such a waiver. But a letter, written 
by the indorser, stating that he will endeavor 
to have the party principally liable pay is 
not a waiver. West Virgisia Coal Co. v. 


Gano, Pa., 170 Atl. Rep. 416. 51 B. L. J. 
482. 

OFFICERS OF BANKS 
§987. Liability of officers in general. 


A bank officer will not be held personally 
responsible to a person who loses money 
in making an investment suggested by the 
officer unless it is shown that the officer 
is guilty of actual fraud. Benz v. Mohr, 
272 N. Y. Supp. 558. 51 B. L. J. 835. 


§988. Authority of president. 


The president of the defendant bank 
agreed with the plaintiff that if she would 
commence an action to establish a lost will, 
which contained a legacy in favor of an 
estate which she represented (the plaintiff 
alleging that the will had been lost through 
the negligence of the bank) and were de- 
feated in court, the bank would pay her 
“the amount of money aforesaid.” It was 
held that the bank was not liable on this 
contract for the reason that a bank presi- 
dent, unless specially authorized, has no 
power to enter into such a contract on 
behalf of his bank. Goodenough’s Adm’x. 
v. Vermont-People’s National Bank, Vt., 
168 Atl. Rep. 914. 51 3B. L. J. 146. 

§997. Liability of bank for acts of officers 
or employees. 


A bank teller, at the request of an em- 
ployee of one of the bank’s depositors, de- 
layed charging a certain check against the 
depositor’s account. This enabled the em- 
Ployee to conceal, for the time being, the 
fact that he had been misappropriating his 
employer’s money. It did not appear that 
the teller knew that the employee was 
engaged in defrauding his employer. It 
was held that neither the bank nor the 
teller was liable to the employer for the 
amount embezzled by the employee. Iten 
Biscuit Co. v. Hamilton National Bank, 
ey 65 S. W. Rep. (2d) 615. 51 B. L. 
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It is not within the power of a national 
bank to take, on gratuitous bailment, such 
property as a valuable violin. Conse- 
quently, the bank will not be responsible 
for the act of one of its officers resulting 
in the destruction of such property. Rodgers 
v. First National Bank, Texas, 68 S. W. 
Rep. (2d) 371. 51B. L. J. 456. 


§ 1015. Liability of bank for cashier’s act. 


A national bank has power to receive for 
safe-keeping, without charge, bonds pur- 
chased by the bank for a customer; and 
the cashier of the bank is authorized to 
represent the bank in a transaction of this 
eharacter. If the cashier, after receiving 
bonds for safe-keeping, pledges the bonds 
with the bank as security for his personal 
debt to the bank, the bank will be liable to 
the owner of the bonds. Harper v. Mer- 
chants & Planters National Bank, Texas, 68 
S. W. Rep. (2d) 351. 51 B. L. J. 453. 


§ 1025. Cashier’s term of office. 


The closing of a bank and the turning 
over of its affairs and property to the State 
Banking Department, operate as a dissolu- 
tion of the bank and terminate the cashier’s 
term of office. The cashier is not entitled 
to compensation for the balance of the term 
for which he was appointed. In such a 
case, if the assets of the closed bank are 
sold to another bank and the cashier enters 
into the employ of the purchasing bank 
without making a new contract, he may be 
discharged by such bank at any time. 
Dolhonde v. Tangipahoa Bank & Trust Co., 
La., 153 So. Rep. 71. 51 B. L. J. 609. 


§ 1037. Liability of directors generally. 


The South Dakota statute, § 8989, Rev. 
Code 1919, provides that bank directors who 
pay a dividend when the bank is in danger 
of insolvency, “or when they do not have 
good reason to believe that there are suf- 
ficient net profits properly applicable there- 
to, without impairing or diminishing the 
capital, they shall be jointly and severally 
liable to the creditors of the corporation 
at the time of declaring such dividends, 
in double the amount thereof.” Under this 
statute it is held that an action to recover 
the double liability cannot be maintained 
by the trustees of a closed bank, but that 
such action must be brought by the credi- 
tors. Belmont v. Gentry, S. D., 252 N. W. 
Rep. 1. 51 B. L. J. 253. 


§ 1038.—Liability for excessive or improper 
loans. 

Bank directors, who renew an existing 
loan, are not personally liable under a 
statute making directors liable for excessive 
or dishonest “loans.” A renewal is not a 
loan. The borrower does not borrow the 
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money by the renewal, he has already bor- 
rowed it. Little v. Newhouse, Miss., 152 
So. Rep. 848. 51 B. L. J. 414. 


OVERDRAFTS 


§ 1058. Overdraft by depositor having two 
accounts. 

Where a depositor, having a savings ac- 
eount and a checking account in the same 
bank overdraws the checking account, the 
bank may apply the savings account to the 
satisfaction of the overdraft; at least this 
is true where the bank is a commercial 
bank, with stockholders, organized for profit, 
engaged in general banking business and 
maintaining a savings account department 
as part of such general banking business. 
Pursiful v. First State Bank, Ky., 65 So. 
Rep. (2d) 462. 51 B. L. J. 164. 


PAYMENT 


§ 1126. Payment in general. 

There is no law which requires that the 
payment of an installment due on a promis- 
sory note shall be indorsed upon the note 
and the fact that there is no such indorse- 
ment is not, in itself, evidence that any 
particular installment has not been paid. 
Southwest Joint Stock Land Bank v. North- 
cott, Mo., 73 S. W. Rep. (2d) 458. 51 B. 
L. J. 869. 


Obligations payable in gold. 


Joint Resolution No. 10 of the Seventy- 
third Congress, assuring “uniform value to 
coins and eurrencies of the United States” 
approved June 5, 1933, making obligations, 
providing for payment in gold, payable in 
any legal tender coin or currency, is con- 
stitutional. Norman v. Baltimore & Ohio 
Railroad Co., N. Y., 191 N. E. Rep. 726. 
51 B. L. J. 823. 


§ 1129. Payment before maturity or with- 
out taking up instrument. 

A person, who sold goods to the defendant, 
drew drafts on the defendant payable to the 
order of the plaintiff bank and (presum- 
ably) discounted them with the bank. Be- 
fore maturity the defendant paid the drafts 
to the drawer, the drafts still being in the 
possession of the bank. In the action by 
the bank, it was held that the defendant 
was liable on the drafts in the absence of 
proof that the bank had authorized the 
drawer to collect the drafts as its agent. 
East Hampton Bank & Trust Co. v. Collins, 
Mass., 191 N. E. Rep. 379. 51 B. L. J. 939. 


§ 1141. Payment of checks. 

A corporation signed a check in blank, 
payable to eash, and placed it in the office 
safe. The check was stolen, presented to 


the drawee bank by a stranger who claimed 
to be an employee of the corporation and 
cashed by the bank. It was held that the 
bank, by reason of its negligence in not 
verifying the statement of the person pre- 
senting the check, was liable to the cor- 
poration. Joseph Heimberg, Ine., v. Lin- 
coln National Bank, N. J., 172 Atl. Rep. 
528. 51 2B. L. J. 746. 


§ 1156.—Payment by mail. 


Where a bank, on which a check is drawn, 
charges it against the drawers account and 
remits to the collecting bank by draft, the 
check is paid and the transaction is closed. 
The drawee bank cannot recall its draft 
or recredit the account with the amount of 
the check for the purpose of charging 
against the account a note signed by the 
depositor and owned by the bank. Bank 
of Commerce v. Reis, Ky., 69 S. W. Rep. 
754. 51 B. L. J. 601. 


The deposit in the post office by a drawee 
bank of a eash letter, advising a corre- 
spondent bank that certain checks, mailed 
to the drawee by the correspondent, have 
been paid, does not constitute a payment 
of the checks where the drawee obtains 
possession of the letter from the post office 
and changes it to indicate that payment of 
the checks has been refused. Under an 
earlier rule a letter deposited in the post 
office was deemed to have become at that 
moment the property of the addressee. This 
was because, at that time, a letter, once 
posted, could not be repossessed by the 
sender. But, in 1913, the Post Office De- 
partment adopted a regulation permitting 
a letter, which has been mailed, to be re- 
covered by the sender without the consent 
of the addressee. Guardian National Bank 
v. Huntington County State Bank, Ind., 187 
N, E. Rep. 388. 51 B. L. J. 77: 


§ 1172. Agreement to honor checks. 


A bank which receives a deposit for the 
purpose of meeting a particular outstand- 
ing check cannot subsequently refuse to pay 
the check upon presentment and apply the 
deposit to the satisfaction of a claim 
against the depositor. Keener v. Bank of 
Gassaway, West Va., 173 S. E. Rep. 884. 
51 B. L. J. 695. 


A bank which agrees to honor checks 
drawn by a depositor for certain purposes 
and refuses to pay the checks upon pre- 
sentment will not be liable to the holder 
unless the checks have been certified. This 
is so even though the drawer has given the 
bank a note to secure it against any over- 
draft resulting from the payment of the 
checks. Brantley v. Collie, N. C., 117 8. E. 
Rep. 88. 51 B. L. J. 39. 
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§1174. Check as payment. 

A North Dakota statute (Laws 1927, 
chap. 92) authorizes collecting banks to 
forward out of town checks to the banks 
on which they are drawn, either direct or 
through other collecting agencies, and to ac- 
cept a draft or other exchange in payment. 
Under this statute, it is held that where 
a check is forwarded direct to the drawee 
and a draft issued by the drawee in pay- 
ment of the check is refused payment be- 
eause of the failure of the drawee of the 
check, the debt in payment for which the 
check was given was not paid and that 
the payee of the check is entitled to collect 
the amount thereof from the drawer. Mce- 
Goldrick Lumber Co. v. Farmers Lumber 
Co., N. D., 254 N. W. Rep. 281. 51 B. L. 
770: 


Where a check after being deposited by 
the payee for collection is forwarded 
through a series of banks direct to the 
drawee bank and the latter issues its draft 
in payment but fails before the draft can 
be collected, the check will be regarded as 
having been paid and the debt, in payment 
for which it was given, will be regarded as 
having been satisfied. This is on the theory 
that checks are supposed to be collected in 
cash, that the collecting bank represents the 
owner of the check in the transaction and 
that it receives anything other than cash 
at its peril. Terminal Gas & Supply Co. 
y. Medford Auto Co., Mass., 189 N. E. Rep. 
805. 51 B. L. J. 785. 


PLEDGE AND COLLATERAL 


§1197. Creditor not required to exhaust 
collateral. 


The general rule is that a secured credi- 
tor of an insolvent estate must first exhaust 
his security and then prove his claim against 
the estate for the unpaid balance. This 
does not apply to a bank deposit secured 
by a depository bond. Such a depositor 
may prove his entire claim against the 
bank, collect whatever dividends are paid 
and proceed against the sureties on the 
bond for the balance. If he were to en- 
force the bond first, the result would be 
the same, so far as the amount paid out 
by the bank is concerned, because the surety 
would then be entitled to collect whatever 
dividends were paid. Brand v. Arroyo- 
Colorado Navigation District, Texas, 71 S. 
W. Rep. (2d) 321. 51 B. L. J. 754. 


PRESENTMENT FOR PAYMENT 


§ 1222. Time for presenting local check. 
If a check is deposited for collection in 

a bank located in the same city with the 

drawee bank the collecting bank is allowed 


until the following business day to present 
the check for payment. If such a check 
is refused payment because the drawer has 
failed in the meantime the collecting bank 
will not be liable. Continental Bank & 
Trust Co. v. Detroit Trust Co., Mich., 247 
N. W. Rep. 728. 51 B. L. J. 53. 


The defendant gave the plaintiff a check 
in the town in which the defendant was 
located. The plaintiff, following his usual 
custom in such matters, returned to his 
own town with the check and deposited it 
in his bank the second day after he received 
it. The drawee bank closed on the day on 
which the check was presented for pay- 
ment and the check came back. In this 
action by the holder against the drawer, it 
was held that the check was presented with- 
in time to charge the drawer with liability 
and that the holder could recover. Jett 
Bros. Stores v. McCullough, Ark., 69 S. W. 
Rep. (2d) 863. 51 B. L. J. 599. 


If a check is delivered to the payee in 
the same place in which the drawee bank 
is located, it should be presented for pay- 
ment not later than the close of banking 
hours on the following day. If it is not 
presented within such time and payment is 
refused because of the failure of the drawee 
bank, the loss will fall on the payee and 
not on the drawer. Lowell Co-operative 
Bank v. Sheridan, Mass., 188 N. E. Rep. 
636. 51 B. L. J. 244. 


Where the holder of a check drawn on 
a bank located near his store neglects to 
present the check for payment for a week 
and the drawee bank is closed when the 
eheck is presented, the delay in present- 
ment discharges the drawer from liability. 
Parker v. Grau, Ariz., 68 S. W. Rep. (2d) 
1923. 51 B. L. J. 768. 


§ 1223.—Out of town check. 


The plaintiff received the defendant’s 
check in payment for cotton on December 
21. The drawee bank failed on December 
24 and before the plaintiff had presented 
the check. There was no bank in the town 
in which the plaintiff lived and the drawee 
bank was located in another county. In 
these circumstances it was held that there 
had not been an unreasonable delay and 
that the defendant still remained liable. 
Raines v. Grantham, N. C., 171 S. E. Rep. 
$60; 51 B. L. J. 297. 


§ 1224. Presentment through clearing house. 


A check, which is received by the payee 
after banking hours, deposited for collec- 
tion the following day and presented for 
payment through the clearing house on the 
second day, is presented within sufficient 
time to charge the drawer with liability. 
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The fact that the drawee bank fails to open 
on the day of presentment will not excuse 
the drawer from liability. Maryland Title 
Guarantee Co. v. Alter, Md., 173 Atl. Rep. 
200. 51 B. L. J. 893. 


§ 1231. Drawer not discharged by delay. 


A bank draft, given for county taxes, 
will not constitute payment of the taxes 
unless the draft is actually collected. The 
fact that the county treasurer holds the 
draft for a week before presenting it, at 
which time the bank has been closed, is 
immaterial. The treasurer’s negligence in 
not presenting the check ‘promptly cannot 
be charged against the county. (In the 
ordinary case such delay would discharge 
the debtor from liability, but ‘taxes are 
payable in cash.) Haga v. Grand Forks 
County, N. D., 253 N. W. Rep. 849. 51 
B. L. J. 675. 


§ 1232. Where presentment is excused. 


Where bank, located in different place 
than where check was given for redemption 
from tax sale and ‘in payment of taxes, 
failed on day following that on which check 
was given, county’s lien for taxes was not 
satisfied by ‘virtue thereof, regardless of 
fact that check was never actually deposited 
in county depository; the necessity for pres- 
entation and demand of check being 
obviated ‘by failure of drawee bank before 
reasonable period for presentment. Keenan 
v. McClure, Neb., 252 N. W. Rep. 204. 51 
B. L. J. 313. 


§ 1233.—Excuse held insufficient. 


The fact that the payee of a check was 
attending a session of the State Senate, 
of which he was a member, at the time 
when the check was delivered to his office 
will not excuse a‘delay of one day in pre- 
senting the check for payment. If, in such 
circumstances, the check is dishonored be- 
cause of the failure of the drawee bank the 
drawer will be discharged from liability. 
Viles v. S. D. Warren Co., Me., 170 Atl. 
Rep. 501. 51 B. L. J. 393. 


SAVINGS BANKS 


§ 1272. Powers of savings banks. 


A contract by a savings bank, upon sell- 
ing real estate bonds to a customer, that 
it will repurchase the bonds at a specified 
price upon the purchaser’s request, is in- 
valid and unenforceable under an [Illinois 
statute. (Smith-Hurd, Rev. St. 1933, c. 38, 
§ 64.) Hoffman v. Sears Community State 
Bank, Ill., 191 N. E. Rep. 280. 51 B. L. 
J. 897. 


§ 1277. Savings bank not liable in paying 
deposit to wrong party. 


A savings account rule to the effect that 
the bank will not be liable in making 
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payments to a person other than the de- 
positor, in possession of the passbook, un- 
less the depositor has notified the bank in 
writing that the book has been lost or 
stolen, is a reasonable rule and will protect 
the bank in making payments to one not 
entitled thereto, provided the bank has used 
proper care. Smith v. Republic National 
Bank & Trust Co., Texas, 73 S. W. Rep. 
(2d) 552. 51 3B. L. J. 876. 


A savings bank is not liable in paying 
out money on a forged withdrawal order 
to a person in possession of the passbook 
where the bank acts with reasonable care 
and there is no discrepancy between the 
original signature on file in the bank and 
the forged signature which would put an 
ordinarily competent clerk upon notice. 
Bellantese v. Bronx Savings Bank, 283 N. 
Y. Supp. 885. 51 B. L. J. 933. 


A savings bank is not absolutely liable 
in paying a draft bearing the forged signa- 
ture of one of its depositors. If it uses 
reasonable care in comparing the forged 
signature with the genuine signature on 
file in the bank it will not be liable to the 
depositor. Saji v. Philadelphia Savings 
Fund Society, Pa., 170 Atl. Rep. 334. 51 
B. L. J. 406. 


§ 1278. Production of passbook. 


The plaintiff made a deposit in the sav- 
ings department of the defendant bank in 
his name in trust for his minor step-daugh- 
ter, intending that she should have the de- 
posit upon his death if there was any of 
it left. The plaintiff’s wife took possession 
of the passbook and left the plaintiff and 
also the jurisdiction of the court. The 
plaintiff revoked the trust in a letter written 
to the ban’: hut the bank refused to pay the 
deposit to him because he could not produce 
the passbook, feeling, no doubt, that it 
might be called on later to pay again to 
some other person in possession of the book. 
The court hel] that the plaintiff was en- 
titled to the Ceposit in spite of the New 
York statute which forbids a savings bank 
to pay a deposit except upon production 
of the passbook. This statute, the court 
states, is intended to protect banks against 
paying deposits to those not entitled to 
them. McKeever v. Empire Trust Company, 
270 N. Y. Supp. 494. 51 B. L. J. 581. 


STATUTE OF FRAUDS 


§ 1294. Liability under statute. 

A bank depositor, being concerned over 
the safety of her money, went to the bank 
to withdraw her deposit. The vice-president 
assured her that the bank was sound and 
stated that if she allowed her money to 
remain on deposit he would see that she 
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sustained on loss. Upon the failure of the 
bank, it was held that the vice-president 
was responsible to the depositor for the 
amount lost by her. The vice-president’s 
promise to protect the depositor was not 
an agreement to answer for the indebted- 
ness of the bank, but was a direct promise 
to the depositor, based on a sufficient con- 
sideration and, therefore, did not have to 
be in writing as required by the statute 
of frauds. Garren v. Youngblood, N. C., 
176 S. E. Rep. 252. 51 B. L. J. 1033. 


STATUTE OF LIMITATIONS 


Action to recover payment on 
forged instrument. 

The Ohio statute (Bank Code, § 11225-1) 
providing that a bank will not be liable 
in paying a forged check unless the deposi- 
tor notifies the bank of the payment within 
one year after the cancelled check has been 
returned to the depositor, does not apply 
in a case where the cancelled check was re- 
turned to the depositor’s attorney, the per- 
son by whom the forgery was committed. 
Lincoln National Bank v. Morgan, Ohio, 
187 N. E. Rep. 646. 51 B. L. J. 48. 


STOCK AND STOCKHOLDERS 


§ 1309. 


§ 1328. Stock subscriptions. 


One who gives a promissory note in pay- 
ment for shares of stock in a bank, in the 
process of reorganization, will not be per- 
mitted, upon the failure of the bank eleven 
months later, to escape payment of the note 
on the ground that he was induced to pur- 
chase the stock by misrepresentation. Pey- 
ton, Commissioner of Banks, v. Soenen, 
Minn., 250 N. W. Rep. 359. 51 3B. L. J. 
195. 


§ 1337. Dividends. 


A dividend declared by a corporation in 
the stock of another corporation is not a 
“stock dividend” within the meaning of that 
term as used in a deed of trust providing 
that the trustee shall transfer to the donor, 
or to his estate if he is dead, “any and all 
stock dividends” which might be received 
by the trustee from stocks held under the 
deed. Consequently such dividends should 
be turned over to the donor’s estate (he 
being dead at the time) and not to the 
beneficiaries named in the trust deed. City 
Bank Farmers’ Trust Co. v. Ernst, N. Y. 
189 N. E. Rep. 241. 51 B. L. J. 435. 

§ 1340. Right of stockholder to 
books generally. 

It is proper for a court to issue an order 
directing the officers of a bank to permit 
the administrators of a deceased stockholder 
of the bank and such other person or per- 
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sons as they may select, including the hus- 
band of the sole heir of the decedent, to 
examine the books and records of the bank 
for the purpose of ascertaining the value of 
the bank’s shares. The fact that the bank 
is at the time in the custody of the super- 
intendent of banking is no reason for re- 
fusing to permit such an examination. 
Becker v. LeMars Loan & Trust Co., Iowa, 
250 N. W. Rep. 644. 51 B. L. J. 126. 


§ 1344. Bank’s statutory lien on its stock 
for stockholder’s indebtedness. 


Under a Colorado statute, where a bank 
stockholder, at a time when he is indebted 
to the bank on a promissory note, pledges 
his stock as security for a loan, the bank’s 
rights against the stock are paramount to 
those of the pledgee, even though the presi- 
dent of the bank conducted the pledge 
transaction and neglected to tell the pledgee 
about the bank’s note. In re Thornton, 7 
Fed. Supp. 613. 51 B. L. J. 923. 


§ 1350. Statutory liability in general of 
stockholders to creditors. 


A stockholder in a closed national bank 
is subject to the double liability imposed 
by statute (12 U. S. Code $§63, 64) 
whether the stock owned by him was paid 
for in cash or was issued as a stock divi- 
dend. Benedict v Anderson, 70 Fed. Rep. 
(2d) 227. 51 3B. L. J. 7365. 


The Superintendent of Banks of New 
York cannot enforce, in an action brought 
in Connecticut, the statutory liability of 
bank stockholders, prescribed by the New 
York statutes, under a complaint which 
does not affirmatively allege facts estab- 
lishing the insolvency of the bank. Brode- 
rick v. Alderman Court of Common Pleas, 
New Haven County, Conn. 51 B. L. J. 377. 


Where a certificate representing shares of 
stock in a bank is filled out in the name 
of the purchaser, he becomes a stockholder 
of the bank, although the certificate is 
never actually delivered into his possession, 
and he is subject, as such, to the statutory 
liability imposed upon bank stockholders. 
Bormley v. Fitzgerald, Ga., 173 S. E. Rep. 
735. 551 B. L. J. 664. 


The Attorney General of Michigan 
rendered an opinion to the effect that trust 
companies could issue certificates of deposit 
for cash under section 12018 of the Michi- 
gan Compiled Statutes. After a trust com- 
pany had issued 400 of these certificates, it 
failed. In a proceeding to assess the stock- 
holders with their double liability under 
the statute, they protested that the Attor- 
ney General was wrong and that the certifi- 
cates were issued without legal authority. 
It was held that, since the purchasers had 
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bought the certificates relying on the Attor- 
ney Generals opinion, they were binding on 
the trust company and the stockholders 
were liable for their statutory assessment. 
Lamb v. Abendroth, Mich., 255 N. W. Rep. 
447. 51 B. L. J. 764. 


The 1930 amendment to the constitution 
of Nebraska to the effect that the receiver 
of a failed bank may proceed at once to 
enforce the stockholders double liability 
without waiting to exhaust the bank’s as- 
sets, does not apply to bank shares pur- 
chased prior to the adoption of the amend- 
ment. Luikart v. Paine, Neb., 253 N. W. 
Rep. 86. 51 B. L. J. 515. 


A person, who purchases stock in a na- 
tional bank, remains subject to the double 
liability imposed on stockholders by statute 
although he has certificates issued in the 
names of his minor nephews and nieces. 
Miller v. VanZandt, 67 Fed. Rep. (2d) 901. 
51 B. L. J. 323. 


The defendant, a director in a national 
bank, deposited his qualifying shares with 
a trustee for the benefit of a holding com- 
pany, which owned all the stock of the bank 
except the director’s qualifying shares. The 
defendant resigned as director and his de- 
pository receipt for the shares was returned 
to him. However, the shares still stood 
in his name on the books of the bank when 
the bank subsequently failed. It was held 
that the defendant was subject to the 
statutory double liability imposed on na- 
tional bank stockholders. Schram v. Plym, 
7 Fed. Supp. 478. 51 B. L. J. 946. 


A determination by the Comptroller of the 
Currency as to the solvency of a national 
bank and as to the necessity of an assess- 
ment against the stockholders of the bank 
is conclusive upon the stockholders and is 
not subject to review, at least in the ab- 
sence of fraud charged and proved. Schram 
v. Schwartz, 68 Fed. Rep. (2) 699. 51 B. 
L. J. 484, 


The Arkansas statute (Act No. 15, 1933 
Ex. Sess.), authorizing banks to convert 
their stock into nonassessable single lia- 
bility stock, does not relieve stockholders 
from liability to assessment in favor of 
ereditors having claims against the bank 
at the time of the enactment of the statute 
and, therefore, is not unconstitutional on 
the theory that it impairs the contract be- 
tween the bank and its existing creditors. 
Wasson v. Planters’ Bank & Trust Co., Ark., 
65 S. W. Rep. (2d) 528. 51 3B. L. J. 102. 


§ 1352.—Transfer prior to insolvency. 


Under the New York Banking Law, a 
stockholder of record of a failed bank is 
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subject to the double liability imposed by 
statute, even though he transferred his 
shares to another party prior to the closing 
of the bank. The stockholder of record, in 
turn, has a claim against the person tv 
whom he sold the shares for the amount of 
the assessment which he is required to pay. 
Broderick vy. Aaron, 269 N. Y. Supp. 190. 
51 B. L. J. 466, 467. 


§ 1360.—Where transfer not recorded. 


Where a bank stockholder sells his shares 
but the bank fails before the transfer ig 
recorded on the books of the bank, he re- 
mains liable to assessment. However, if 
he has transferred title to the purchaser, 
as by the delivery of the shares to the pur- 
chaser or the allocation of the shares, the 
stockholder of record, while still subject to 
assessment, may compel the purchaser to 
reimburse him. Broderick v. Aaron, N. Y. 
273 N. Y. Supp. 641. 51 B. L. J. 1027. 


§ 1365.—Stock purchased on misrepresenta- 
tion. 


One who is induced to purchase shares of 
bank stock upon misrepresentation as to 
the soundness and stability of the bank 
would be permitted to use that fact as a 
defense to an action brought for the pur- 
pose of enforcing the statutory double lia- 
bility provided he has not been guilty of 
negligence. Hood v. Paddison, N. C., 175 
S. E. Rep. 105. 51 B. L. J. 924. 


§ 1366.—Trustees. 


One who holds stock in a national bank 
as trustee for minors is not personally sub- 
ject to the double liability imposed on na- 
tional bank stockholders upon the failure 
of the bank. The burden is upon him, how- 
ever, to establish by clear and convincing 
proof that he holds the shares as trustee 
only and that the trust is not merely a 
form to make it appear that the title is in 
the minor beneficiaries whereas the trustee 
is the real owner. Heiden v. Cremin, 66 
Fed. Rep. (2d) 948. 51 B. L. J. 130. 


§ 1368.—Stock transferred when bank in- 
solvent. 


A national bank stockholder, who trans- 
fers his shares more than sixty days prior 
to the failure of the bank, in good faith 
and without knowledge of the fact that the 
bank is at the time insolvent, will not be 
subject to the stockholder’s statutory double 
liability upon the closing of the bank. In 
an action of this kind by the receiver to 
enforce the double liability, the burden of 
proof that the stockholder had knowledge 
of the failing condition of the bank at the 
time he transferred his shares rests upon 
the receiver. Armstrong v. McAdams, 72 
Fed. Rep. (2d) 314. 51 B. L. J. 993. 
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STOPPING PAYMENT 


§ 1373. Time of giving notice. 


The holder of a $500 check, drawn on a 
branch bank, presented it for payment at 
the main office of the bank. After the teller 
had counted out the money the holder de- 
cided to take $20 in cash and leave the 
balance on deposit to his credit. When 
the check reached the branch office payment 
had been stopped by the drawer. It was 
held that the check had been paid before 
payment was stopped and that the main 
office could not charge the amount of the 
check back against the holder’s account. 
Drudge v. People’s Wayne County Bank, 
Mich., 251 N. W. Rep. 372. 51 B. L. J. 
179. 


§ 1383. Bank protected in paying stopped 
check. 


A stop payment order, signed by a deposi- 
tor in stopping payment of a check, which 
contains a statement that the depositor will 
not hold the bank responsible in case it 
pays the check “through inadvertency or 
oversight,” will protect the bank from lia- 
bility in case it pays the check as the re- 
sult of a mistake. Edwards v. National 


City Bank, 269 N. Y. Supp. 637. 51 B. L. 
J. 497. 
§ 1384. Right of bank to recover money 


paid on stopped check. 


A bank, which through mistake pays a 
check on which the drawer has stopped 
payment, may recover the amount from the 
person to whom it was paid. Smith & Me- 
Crorken v. Chatham Phenix National Bank, 
267 N. Y. Supp. 153. 51 B. L. J. 56. 


SURETIES 


§1395. Release of surety. 


The defendants, as sureties, signed an 
agreement on the back of each of a series 
of bonds guaranteeing “the payment of 
both principal and interest of the within 
bond as and when such principal and/or 
interest matures.” Each bond provided on 
its face that, in the event of default as to 
principal or interest of any of tie bonds, 
all of the unpaid bonds might be declared 
immediately due. A default occurred and 
the trustee under the deed of trust securing 
the bonds accelerated the maturities of the 
unpaid bonds. It was held that this did 
not constitute an alteration of the contract 
releasing the sureties from liability. First 
Minneapolis Trust Co. v. Nicollet Syndi- 
cate, Inc., Minn., 256 N. W. Rep. 240. 
51 B. L. J. 981. 
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TAXATION 


§ 1423. State banks. 

A city has no power to assess for taxa- 
tion the capital stock, surplus and undivided 
profits of a bank which are invested in 
United States bonds. Lewis State Bank v. 
Bridges, Supreme Court of Florida, 156 So. 
Rep. 144. 51 B. L. J. 950. 


§ 1425, Inheritance tax. 


An agreement, under which a person pays 
money to a mortgage company and the com- 
pany agrees to issue guaranteed mortgage 
certificates in favor of his children, pay the 
interest thereon to the children, hold the 
certificates for a period of twenty-five years 
and then turn the certificates over to the 
children, is not valid as a trust because 
of the tying up of the fund for the twenty- 
five year period; but the agreement creates 
a valid gift in favor of the children and 
the fund is not a part of the donor’s estate 
upon his death and consequently is not sub- 
ject to an inheritance tax. In re Pine’s 
Estate, 268 N. Y. Supp. 37. 51 B. L. J. 
305. 


TRUST COMPANIES 


§ 1465. Powers and liabilities. 

A trust company, organized under the 
New Jersey Trust Company Act (4 Comp. 
St. 1910, p. 5656, § 1 et seq.) has power to 
guarantee the payment of principal and in- 
terest on realty bonds and mortgages, or 
on certificates of participation in such bonds 
and mortgages, sold by the company. Kelly 
v. Middlesex Title Guarantee & Trust Co., 
N. J. 170 Atl. Rep. 892. 51 3B. L. J. 529. 


USURY 


§ 1469. What constitutes usury. 

A note, with coupon notes for interest, 
which provides that upon default in pay- 
ment of any coupon interest note the holder 
may declare the entire amount of principal 
and interest due, is usurious. Marble Sav- 
ings Bank of Rutland, Vt., v. Davis, Texas, 
69 S. W. Rep. (2d) 812. 51 B. L. J. 699. 


A lender may not collect from a borrower 
the highest legal rate of interest (10 per 
cent. per annum in Texas) and, in addition, 
what the lender conceives to be the bor- 
rower’s pro rata share of the lender’s ex- 
pense of doing business, income taxes, etc. 
National Bond & Mortgage Corporation v. 
Mahanay, Texas, 70 S. W. Rep. (2d) 236. 
51 B. L. J. 644. 


§ 1470.—Transactions held not usurious. 


The plaintiff was indebted to the defend- 
ant on a mortgage loan and a plan was 
worked out to amortize the debt. The plan 
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called for the payment of the debt in in- 
stallments over a period of twenty years. 
Each installment included a portion of the 
principal and interest at 9 per cent. It 
was provided that, upon default, the prin- 
cipal and accrued interest should become 
due and that the proceeds of the sale of 
the mortgaged property, after the payment 
of principal and interest, should be paid 
to the plaintiff or his heirs or assigns. It 
was held that the plan, since it provided 
for the collection of only such interest as 
had accrued at the time of the default, was 
not usurious. Cade v. Union Central Life 
Insurance Co., 6 Fed. Supp. 832. 51 B. L. 
J. 788. 


The sale of an automobile on credit at 
a price higher than the cash price, payable 
in installments, with the highest legal rate 
of interest on each installment after ma- 
turity, does not constitute usury. If the 
price at which the car was sold in fact 
represents the credit price of the car, as 
distinguished from its cash delivered price, 
the transaction is not usurious; the’ parties 
have a right to enter into such an agree- 
ment although the credit price exceeds the 
cash price by more than a legal rate of 
interest. Graham v. Universal Credit Co., 
Texas, 63 S. W. Rep. (2d) 727. 51 B.L. J. 


§ 1471. Computing on 360 day basis. 

The fact that interest on a note, bearing 
interest at the highest legal rate, is com- 
puted on the basis of 360 days to the year, 
does not make the note usurious. Cox v. 
Timlake, Miss., 153 So. Rep. 794. 51 B. 
L. J. 686. 


WILLS 


§ 1511. Revocation of will. 


Where a person, after making a will, 
ereates living trusts disposing of practically 
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all of his property, leaving relatively 
nothing of substance for the will to 
operate on, the will is thereby revoked. In 
re O’Connor’s Estate, O’Conoor vy. St, 
Joseph’s Provincial House, Minn., 253 N. W. 
Rep. 18. 51 B. L. J. 475. 


§ 1512. Construction and validity of will, 


A divorcee does not make a wife a 
“widow” within the legal meaning of that 
term as used in a will. Im this case a 
testator left a sum of money to a trust 
company in trust for his niece the will 
providing “that if she shall become a widow 
at any time or shall be a widow at the 
time of my death, said fund with all ac- 
eruals shall be paid to her immediately.” 
After the testator’s death, the niece divorced 
her husband. The court held that she did 
not become a “widow” as the result of the 
divorce and that she was not entitled to 
the principal of the fund. New Jersey Title 
Guaranty & Trust Co. v. Perry, N. J., 170 
Atl. Rep. 34. 51 B. L. J. 499. 


§ 1514. Legacies. 


A bequest in a will of a stated sum of 
money “to be paid out of” a designated 
savings deposit is a “specific” legacy and 
not a “demonstrative” legacy. Consequently, 
if the testator uses the deposit during his 
lifetime, the legatee will receive nothing 
under the will. Such a legacy cannot be 
paid out of the general assets of the estate. 
A specific legacy is a gift of a specified 
fund or article. If the fund or article is 
not in existence at the time of the testator’s 
death, the gift fails and the legatee is not 
entitled to receive anything. A demonstra- 
tive legacy is a gift of a sum of money 
payable out of a particular fund. Such a 
legacy is payable out of the general assets 
of the estate in the event that the fund is 
not in existence at the time of the testa- 
tor’s death. Hanley v. Fernell, R. I., 170 
Atl. Rep. 88. 51 B. L. J. 505, 506. 
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